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STANDARD FEDERAL TAX REPORTS—New law, old 
law—for the man who must have everything concerning 
federal taxes affecting business and individual tax- 
payers. Week in, week out, the Standard’s informative 
issues rush to subscribers complete details on every twist 
and turn of pertinent federal tax law, as it breaks. Fea- 
tured are authoritative full texts of laws, regulations, 
rulings, court decisions, forms, and related facts and 
information—all explained and tied into the over-all 
picture with helpful, understandable editorial comments. 
Current subscription plan includes 7 “bring-you-up-to- 
date” Compilation Volumes and companion Internal 
Revenue Code Volume. 
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FEDERAL TAX GUIDE REPORTS—Edited and produced 
particularly for Tax Men who must stay abreast of un- 
folding developments concerning the federal income 
taxes of the average taxpayer, the ordinary corporation 
or individual. Swift weekly issues provide quick access 
to essential facts and information—changes in statutes, 
amendments, regulations, decisions, official rulings, and 
the like. Subscription includes two loose leaf Compila- 
tion Volumes replete with pertinent law texts, Commit- 
tee Reports, rulings, decisions, explanations, examples, 
charts, tables, check lists, 


PAYROLL TAX GUIDE—For dependable, continuing 
help in handling the payroll problems involved under 
federal income tax withholding, federal social security 
taxes on employers and employees, federal wage and 
hour regulatory provisions, state and local income tax 
withholding, and unemployment insurance contribu- 
tions. Spans the whole workaday world of pertinent 
statutes, rulings, regulations, decisions, returns, forms, 
reports and instructions. No law texts, no regulations— 
instead plain-spoken explanations of “payroll law” 
make everything instantly clear. Encyclopedic Compila- 
tion Volume included. 
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PENSION PLAN GUIDE—A specialized Reporter for all 
concerned with drafting, qualifying for federal tax ex- 
emption, operating and administering employee-benefit 
plans. Regular releases make clear the what, how and 
why of statutory and practical requirements that shape 
and mold private programs. In addition to profit-sharing 
and pension planning, coverage includes: Group Insur- 
ance Plans, Executive Compensation Plans, Fringe 
Benefits, Investment of Employee Trust Funds, Pay- 
ment of Benefits, Guaranteed Annual Wages. All are, 
ranged in one loose leaf Volume. 


SINCLAIR-MURRAY CAPITAL CHANGES REPORTS 
(Produced and published by Sinclair, Murray & Co., 
Inc. —a wholly-owned subsidiary of Commerce Clearing 
House, Inc.) When capital changes affect income from 
an investment portfolio, how can the Tax Man get the 
facts and information needed for correctly computing 
gain and loss for federal income tax purposes? In three 
loose leaf Volumes the complete capital changes histories 
of over 12,000 corporations are set forth. Fast, regular 
loose leaf Reports cover federal tax aspects of: stock 
rights, stock dividends, reorganization security, ex- 
changes, liquidating distributions, dividends on pre- 
ferred stock redemptions, non-taxable and capital gains 
cash dividends, interest on bonds “traded flat,” amortiz- 
able premium or convertible bonds, and the like. 


STATE TAX REPORTS—Tax Men everywhere welcome 
the special assistance of CCH’s State Tax Reports. Forty- 
eight states and the District of Columbia are each in- 
dividually covered in separate reporting units. Swift, 
accurate, convenient, the informative regular “Reports” 
for each unit keep pertinent state tax facts and informa- 
tion constantly up-to-the-minute. Coverage includes new 
laws, amendments, regulations, rulings, court and ad- 
ministrative decisions, return and report forms—in 
short, everything important and helpful in the sound 
and effective handling of corporate or individual state 
taxes and taxation. One or more loose leaf Reporter 
Volumes for each unit included under subscription at 
no added cost. 


“There’s a CCH Topical Law Reporter To Fill 
Every Tax Law Need, Every Business Law Need” 
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The President's Page 


Loyd Wright 





® Wanted! Over 53,000  live-wire 
tnembership workers who will carry 
to the 175,000 lawyers who are not 
members of the American Bar Asso- 
ciation our story of service to the 
Bench, Bar and public. 

Wanted! More members for the 
“bread and butter” Sections of the 
American Bar Association. 

Any person who is a member in 
good standing of the Bar of any state 
or territory of the United States or 
of any of the territorial groups, or of 
any federal, state or territorial court 
of record, is eligible for membership 
in the Association on endorsement, 
nomination and election. Member- 
ship is not only a professional re- 
sponsibility but a distinct profes- 
sional asset. The opportunity to par- 
ticipate in the advancement of the 


science of jurisprudence through 


membership in the Association 
should bring to our ranks all eligible 
members of the Bench and Bar. 


Specialists and general practition- 
ers alike will find great comfort in 
joining the Sections of our Associa- 
tion. The opportunity to exchange 
points of view and to help one an- 
other is the strength of our Sections, 
where changes in the law are sug- 
gested and analyzed. 

Our members and especially those 
who now belong to the Sections will 
be doing our Association a great 
service if they will urge non-mem- 
bers to join the Association and its 
Sections. With more members, our 
Association and its Sections will thus 
be able to perform an even greater 
service within the many spheres of 
their activities. 

Much has been written on mem- 
bership problems and procedures. I 
suggest that it is vital to the future 
well being of your Association that 
each of you constitute yourself a 
committee of one and pledge to your 
officers and fellow members that you 





will bring more members into our 
ranks. The organized Bar can accom- 
plish miracles by this process. Always 
carry an application for membership 
with you, discuss the American Bar 
Association and participation in it, 
with your associates before the bar of 
justice so that their experiences and 
efforts can join with ours to keep 
ever balanced the scales of justice. 
Your constant effort will make a 
greater membership and a stronger 
and more virile Association. 

I am convinced that there are 
thousands of lawyers anc judges who 
are just waiting to be asked to join 
our Association. You can give them 
that opportunity. They need your 
endorsement and we need your help. 

Wanted! A majority of the mem- 
bers of the Bench and Bar as mem- 
bers of the American Bar Associa- 
tion. A worthy goal, a necessary goal 
and a goal which can and must be 
accomplished. 

Wanted! Your help, please! 
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Leadership often follows a reputation for superiority. 


The reputation of Lawyers Title is unsurpassed in the 


title insurance field. 


“Lawyers Title” policies are the best known and most 


widely accepted title insurance policies in the nation. 


lawyers Title 


Insurance (orporation 


Safe ° Shrong . Dependable 
Home Office ~ Richmond .Virginia 


JOSEPH F. HALL, PRESIDENT 

GEORGE C. RAWLINGS, EXECUTIVE VICE PRESIDENT 

R. W. JORDAN, JR., VICE PRESIDENT AND COUNSEL 
WILLIAM H. BAKER, JR., CHIEF TITLE OFFICER 


TITLES INSURED THROUGHOUT 43 STATES 
THE DISTRICT OF COLUMBIA, PUERTO RICO 


AND HAWAII 


NATIONAL TITLE DIVISION OFFICES 


Akron, O. 
Atlanta, Ga. 
Augusta, Ga. 
Birmingham, Ala. 
Camden, N. J. 
Cincinnati, O. 
Cleveland, O. 
Columbus, Ga. 
Columbus, O. 
Dallas, Tex. 


Chicago 


Dayton, O. 
Decatur, Ga. 
Detroit, Mich. 
Freehold, N. J. 
Miami, Fla. 
Newark, N. J. 
New Orleans, La. 
Newport News, Va. 
New York, N. Y. 
Norfolk, Va. 
Pittsburgh, Pa. 


New York 
BRANCH OFFICES IN: 


Pontiac, Mich. 
Richmond, Va, 
Roanoke, Va. 
Savannah, Ga, 
Springfield, lil. 
Washington, D. C. 
White Plains, N. Y. 
Wilmington, Del. 


Winston-Salem, N. C. 


Winter Haven, Fia. 


REPRESENTED BY LOCAL TITLE COMPANIES 
IN MORE THAN 175 OTHER CITIES 


THOUSANDS OF APPROVED ATTORNEYS LOCATED 
THROUGHOUT THE OPERATING TERRITORY 
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Am erican the official organ of the 

Bar AMERICAN BAR ASSOCIATION 
Association 
J ournal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of ju- 
dicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect, so far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdic:ion defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Re- 
lations Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law;. Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicani is not a mernber of the Bar of the state or territory in which 
he resides or has his principal office, the application is referred to the Committee on Admissions for one of those 
states or territories or is referred to the Commitiee on Admissions for a state or territory in which the applicant 
formerly resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of 
the proper Committee on Admissions, an applicant is deemed nominated for membership. All nominations made 
pursuant to these provisions are reported to the Board of Governors for election. Four negative votes in the Board 
of Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years after an applicant's admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the Jour- 
NAL. There are no additional dues for membership in the following Sections: Bar Activities, Criminal Law, Judi- 
cial Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Sec- 
tion of Administrative Law, the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; dues 
for all other Sections are $3.00 a year. 

Blank forms of proposal for membership may be obtained from the Association offices at 1155 East Sixtieth 
Street, Chicago 37, Illinois. 
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Any Kind of 
Court Bond 
Without Delay 
Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds ata 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 
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Broker os you would your 
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Beautifully Built on a Fine fitting American 
Combination Last by Cleverest English 
Shoe Craftsmen. 


EITHER sg 95 
STYLE * 


\\ sae S Postpaid U.S.A. or Canada. 
| ; 
¥ 


\\ ; Gy aaa $9.45 each. 
5 PAIRS $8.95 each. . 


assorted styles if required. 





re 
Style 18 Plain TAN GRAINED 





STYLE 18 and STYLE 77 


Finest quality English bend leather, weatherized 
soles welted on hand-sewn principle. Extra stout 
DOUBLE leather soles. Rubber heels. Rein- 
forced heel seam prevents splitting. Full 
leather lined throughout. Leather inner-soles. 
Small neat eyelets. Cushion tongue. Smart 
medium toe. Uppers cut from beautifully 
—_ Martin’s famous Brown Scotch 
rained Leather—toughest upper 
leather known—water resisting— 
always remains soft and pliable. 


Distinctive antique finish. 


Also as STYLE 77 in beautifully 
supple smooth finish Brown Willow 
Calf Leather (Style 21) 





Style 77 Full SCOTCH trome ) 





ENGLISH OXFORDS 
Distinctive Executive Model 


Correct wear for all business and social 
occasions—Finest quality MEDIUM 
weight leather soles. Uppers cut 

from beautifully supple calf 
leather. Full leather lined. 
Rubber heel. 


Finest Northampton 
Quality 
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PRICES 
UNBEATABLE 





BLACK (Style 84) BROWN (Style w) ) 





FEARS’ Unconditional GUARANTEE 





Total cost of shoes delivered U.S.A. or Canada including Import Duty and 
Sales Tax (if any) will be refunded including ALL return expenses if you are 
not perfectly satisfied after 3 Months’ Trial. 

Fear’s American fittings are guaranteed perfect—Repeat orders say ‘‘Fit 
Perfect—Remarkable Value ’’. 

y@ PERSONAL CHECKS ACCEPTED “SE 


FEARS (Est. 1846) Dept. P126, BRISTOL, ENGLAND ' 
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Views of Our Readers 








® Members of our Association are invited to submit short communications ex- 
pressing their opinions, or giving information, as to any matter appearing in 
the Journal or otherwise within the province of our Association. Statements 
which do not exceed 300 words will be most suitable. The Board of Editors 
reserves the selection of communications which it will publish and may reject 
because of length. The Board is not responsible for matters stated or views 


expressed in any communication. 





Agrees with 
Mr. Stevenson 


® Many thanks for printing in your 
October issue the letter written by 
J. Paul Stevenson, of Sterling, Kan- 
sas. 

I, for one, believe that he very ably 
expresses the views of the overwhelm- 
ing majority of the rank and file 
members of the Association with re- 
spect to the pronouncements of the 
Association on many controversial is- 
sues. I believe that his suggestion 
that the membership should be 
polled before the weight of the As- 
sociation is thrown behind or against 
any controversial proposal is excel- 
lent. In this way the Association 
could truly represent its membership, 
rather than the views of that small 
segment which is privileged to take 
an active part in the meetings. 

EpwIn G. FIEDLER, JR. 


Lancaster, Pennsylvania 


He Objects to 
“Sober Second Thought" 


® The stress of work in connection 
with the Annual Meeting and the 
opening of the new Bar Center must 
have occasioned the fictitious charac- 
ter of the July editorial entitled 
“Sober Second Thought”. 

This editorial assumes the follow- 
ing premises: 

1. There is hysteria over McCar- 
thyism. 

2. McCarthyism equals Fascism 
and is threatening America as much 
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as 25,000 hard-core Communists. 

3. Lawyers are or should be dis- 
turbed when a witness is asked ques- 
tions he must answer truthfully of 
risk contempt. (Since when does a 
witness have a choice of answering 
truly or falsely?) 

4. Congressional committees in- 
vestigating Communism are merely 
duplicating the work of the Federal 
Bureau of Investigation in an ama- 
teurish fashion. 

The bias expressed by this editori- 
al was so surprising to me that I 
checked back over previous issues of 
the JouRNAL for about a year and a 
half to find a basis for present edi- 
torial opinion somewhere in the rec- 
ord. Apparently none of the above 
premises was of sufficient merit for 
any previous discussion editorially or 
otherwise. I did not find the word 
“McCarthyism” defined or even used 
previously. A May, 1953, editorial 
deplored the languid acceptance by 
the Government of Communists in 
high public office false to public 
trust. 

It seems to me that some of the 
older than average lawyers consti- 
tuting the membership of the Ameri- 
can Bar Association cannot easily 
take the strain of such an intellectual 
flip flop. 

As one lawyer who devoted some 
time to listening to the famous Army- 
McCarthy hearings, it was my judg- 
ment that the attempt to prove the 
widely publicized charges against the 
McCarthy side fell very flat in spite 


of the cleverness displayed by the 
eminent counsel for the Army side. 

If the American Bar Association 
is going to take a position against 


Senator McCarthy, should it not first § 


have the benefit of a complete study 
of the matter and a report thereon 
by an appropriate committee? 

Ear J. Krock 
Cleveland, Ohio 


Another Objection 
to ‘‘Second Thought” 


" It is heartening to see in the Octo- 
ber issue of the JouRNAL the letters 
from readers objecting to an editori- 
al (which I seem to have missed) 
joining the hue and cry against 
Senator McCarthy. 

It is appalling to me and to a 
great many other Americans how an 
attack conceived and organized by 
enemies of this country can be suc. 
cessful to the extent of enlisting the 


support of many newspapers, radio § 


commentators, United States Sena- 
tors and even the AMERICAN Bar As- 
SOCIATION JOURNAL. 

The inspired hatred behind the 
campaign and the building up of a 
nonexistent “ism’’ clearly betrays its 
origin to anyone who has taken the 
trouble to follow the workings of the 
communist conspiracy in this and 
other countries. A conspiracy to be 
successful must remain secret, and 
he who dares to try to bring any 
part of it into the open must be 
destroyed. That is the motivating 
force of the concerted movement 
against Senator McCarthy. It is 
about time we woke up to it. 

RICHARD C, EvarRTs 
Boston, Massachusetts 


‘Second Thought” 
and Mr. Stevenson 


= I have just read the October, 1954, 
issue of the JouRNAL and wish to 
comment briefly on two matters: 

1. Though you published only let- 
ters attacking your editorial on “Mc 
Carthyism,” I am confident that 
many thousands of your readers 
wholeheartedly agree with the edi 
torial. Count me as one. 

2. Mr. Stevenson’s letter on anoth- 
er subject makes a point which beats 
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repetition. I too doubt that the 
House of Delegates truly reflects the 
viewpoint of the membership of the 
American Bar Association, or at least 
whether the House speaks for the 
majority of the Bar when it passes 
resolutions on controversial issues 
such as Social Security coverage, the 
Bricker Amendment, an income tax 
ceiling of 25 per cent, etc. I venture 
that the House of Delegates, by and 
large, is made up of the more affluent 
lawyers from the larger law firms 
representing substantial corporate 
interests. The viewpoint of such law- 
yers, understandably, differs from 
that of the rank and file members of 
the Bar. This difference is reflected, 
I believe, in the stands taken and the 
resolutions passed by the House. The 
unfortunate part is that the public 
and the press are led to believe that 
the rock-bound views of the House 
of Delegates represent those of the 
Bar as a whole. While I would agree 
that most lawyers are conservative, 
they are not usually that conserva- 
tive. 
Morris P. GLUSHIEN 

New York, New York 


“Second Thought"’ 
Gets a Defender 


® May I rise in defense of “Sober 
Second Thought”. 

1. Whether or not “McCarthyism” 
was coined by the Daily Worker is 
unimportant. Max Lerner, of the 
New York Post, a dedicated anti- 
Communist, has also I _ believe 
claimed credit for the coinage. The 
word has come to many thinking 
Americans to have a_ well-defined 
meaning: Abuse of official prestige 
and position in sweeping disregard of 
the rights of individuals including 
the deeply-imbedded American prin- 
ciple of presumed innocence until 
guilt is proved (see the Watkins 
Committee Report, passim). 

2. The fact that the Communists 
fight “McCarthyism” does not mean 
that anyone else who fights it or 
disagrees with its fundamentals is 
automatically a defender of Com- 
munism. The other night, Mr. Vi- 
shinsky told a fellow guest at a din- 





Views of Our Readers 








Condemnation 
studies 


@ Investigations to 
establish the fair 
market value of 
property taken and 
consequential dam- 
ages tO property 
remaining. 

Competent wit- 
nesses for court 
testimony. 


The AMERICAN 
APPRAISAL 


Company 


Over Fifty Years of Service 


OFFICES IN PRINCIPAL CITIES 








In 1955 


...as in each of the 
past 20 years... 


THE UNITED STATES 
LAW WEEK 


will continue to serve the legal 
profession of America with the 
fastest, fullest coverage of sig- 
nificant court decisions and 


federal agency rulings. 


For subscription rates, write: 


The Bureau of 


National Affairs, Inc. 
Washington 7, D.C. 
































ner for Mrs. Roosevelt that if he 
were an American he would be a 
Republican. Should that be the sig- 
nal for a mass defection from the 
Republican Party? The very real 
danger is that we will let the Com- 
munists take over leadership in the 
fight against “McCarthyism” as they 
have done in many similar worthy ef- 
forts, to the substantial detriment of 
the effort. 

3. Nor does the fact that the Daily 
Worker equates “McCarthyism” to 
“Fascism” mean that the equation is 
inapposite. I greatly prefer the word 
“totalitariansim”, which to my mind 
includes Communism, Fascism and 
McCarthyism in their common re- 
pugnant aspects. 

4. It is easier to excuse McCarthy 
for “McCarthyism” if one concedes 
that his basic motive is, as one of 
your correspondents puts it, “to pro- 
tect the United States from Commu- 


nism”. The record demonstrates over 
and over again that this is not Mc- 
Carthy’s motive. It is merely the 
tinselled package in which his real 
motive of personal aggrandizement 
is thinly wrapped. 

Obviously, no group of individuals 
in the United States should be more 
concerned with civil liberties than 
lawyers generally and members of 
the American Bar Association in par- 
ticular. Our best defense against to- 
talitarianism at home and abroad is 
an offense—military, economic and 
most of all, moral—to convince the 
world that what we stand for is the 
fundamental dignity of the individ- 
ual human being. The battle against 
totalitarianism must be continued 
tirelessly on all fronts. Congratula- 
tions to the JourNAL for its enlist- 
ment on this front. 

Cartos L. IsRAELS 
New York, New York 
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ANNOUNCEMENT 


of the 3 
1955 Essay Contest aewp 


Conducted by the vil? 
AMERICAN BAR ASSOCIATION tl 


Pursuant to the terms of the bequest of Judge Erskine M. Ross, deceased. be ha 


INFORMATION FOR CONTESTANTS To 
Time When Essay Must Be Submitted: On or before April 1, 1955. queste 
Amount of Prize: Twenty-five Hundred Dollars. air. 
Subject To Be Discussed: 
“The Scope of the Phrase ‘Interstate Commerce’—Shall It Be Redefined?” REQU 
Eligibility: MEN’ 
The contest will be open to all members of the Association in good stand- on ho 
ing, including new members elected prior to March 1, 1955 (except previous Board 
winners, members of the Board of Governors, Officers and employees of the tratio 
Association), who have paid their annual dues to the Association for the to car 
current fiscal year in which the essay is to be submitted. RECE 
No essay will be accepted unless prepared for this contest and not WILI 
previously published. Each entryman will be required to — to the Associ- 1, 195 
ation all right, title and interest in the essay submitted. DIRE 
Instructions: 
All necessary instructions and complete information with respect to 
number of words, number of copies, footnotes, citations, and means of identi- 
fication, may be secured upon request to the American Bar Association. 


AMERICAN BAR ASSOCIATION 
1155 East Sixtieth Street Chicago 37, Illinois 
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1955 ANNUAL MEETING 
PHILADELPHIA, PENNSYLVANIA, AUGUST 22-26, 1955 


The Seventy-Eighth Annual Meeting of the American Bar Association will be held in Philadelphia, August 22- 
26, 1955. Further information with respect to the meeting will be published in the JOURNAL from time to time. 


In requesting reservations, please note the necessity of 
remitting the registration fee and of furnishing information 
as to your preference in hotels (first, second and third 


Applications for reservations will be accepted only from 
members of the Association and their guests. 
Reservation confirmations will be mailed approxi- 














choice), definite arrival date and whether such arrival will 
be during the day or evening, and probable date of de- 
parture. 


mately ninety days before the meeting convenes. 


Hotel Reservations 
HEADQUARTERS—BELLEVUE-STRATFORD HOTEL* 


HOTEL ACCOMMODATIONS, ALL WITH PRIVATE BATH, 
HAVE BEEN SECURED IN THE FOLLOWING HOTELS; 
CURRENT RATES, AS FOLLOWS, MAY BE SUBJECT TO CHANGE: 


Hotel Double-bed Twin-beds 
(For Two Persons) 
$9.50-$12.00 $10.50-$12.50 


Parlor, Bedroom 
& bath 
$30.00 


Single 


ADELPHIA 

(13th at Chestnut) 
BARCLAY 

(Rittenhouse Sq. at 18th) 
*BELLEVUE-STRATFORD 
(Broad & Walnut) 


$6.50-$7.00 


12.00- 16.00 22.00- 30.00 
(Because of the limited space available in the Headquarters Hotel,-it has 
been found necessary to reserve it for members of the House of Delegates 
and distinguished speakers of the Association.) 

6.00- 9.00 9.50- 12.50 13.00- 15.00 
(Also, units consisting of two connecting twin-bedrooms with 

$22.00 daily for four persons.) 

5.50- 7.50 


BENJAMIN FRANKLIN 
(Chestnut at 9th’) 


22.00 
one bath— 


BROADWOOD 
(Broad & Wood) 
JOHN BARTRAM 
(Broad & Locust) 
DRAKE 

(15th & Spruce) 
ESSEX 

(13th & Filbert) 
PENN-SHERWOOD 
(Chestnut & 39th) 
SYLVANIA 

(Locust off Broad 
WALNUT PARK PLAZA 
(Walnut at 63rd) 
WARWICK 

(Locust at 17th) 


12.00 23.00- 25.00 


6.50 10.00 12.00 25.00 


9.00 10.00- 14.00 16.00 


5.50- 6.50 9.00 11.00- 12.00 25.00 


6.00- 6.50 9.00- 10.00- 12.00 16.00- 26.50 


7.00- 7.50 11.50. 13.00 20.00 


11.00 14.00 


12.00- 16.00 


TYPE OF ROOMS 


CHOICE); number and type of room or rooms required; 
names and addresses of all persons who will occupy same; 
definite arrival date and whether such arrival will be during 
the day or evening; and probable date of departure. 

Members who expect to arrive on early morning trains 
can avoid inconvenience of waiting for rooms by having 
reservations made for preceding evening and by paying for 
one additional day. Rooms reserved for morning arrival 
quested to be specific in making requests for reservation, cannot be made available before midafternoon, unless vol- 
stating HOTEL (FIRST, SECOND AND THIRD _euntarily vacated by last occupant. 


REGISTRATION FEE 


REQUESTS FOR RESERVATIONS FOR HOTEL ACCOMMODATIONS SHOULD BE ACCOMPANIED BY PAY- 
MENT OF THE REGISTRATION FEE IN THE AMOUNT OF $10.00 FOR EACH LAWYER. This fee is not a deposit 
on hotel accommodations, but is used to help defray expenses for services rendered in connection with the meeting. The 
Board of Governors solicits the cooperation of the members of the Association in thus facilitating the handling of the regis- 
tration fee and in partially defraying the increasing expense of the Annual Meeting. In the event that it becomes necessary 
to cancel a hotel reservation, the registration fee will be refunded, PROVIDED NOTICE OF CANCELLATION IS 
RECEIVED AT CHICAGO HEADQUARTERS NOT LATER THAN AUGUST 1, 1955. ALL UNASSIGNED SPACE 
WILL BE RELEASED TO THE RESPECTIVE PHILADELPHIA HOTELS, BY THE ASSOCIATION, ON AUGUST 


l, 1955, AFTER WHICH DATE RESERVATIONS MAY BE MADE, BY INDIVIDUAL MEMBERS, WITH HOTELS 
DIRECTLY. 


26.00 
EXPLANATION OF 


A single room contains either a single or double bed, to be 
occupied by ONE person. A double room contains a double 
(one) bed, to be occupied by TWO persons. A twin-bed room 
will NOT be assigned for occupancy by one person. A parlor 
suite consists of sitting-room and communicating bedroom 
containing double or twin beds. Additional bedrooms may 
be had in connection with the sitting-room. 

To avoid unnecessary correspondence, members are re- 





REQUESTS FOR RESERVATIONS, TOGETHER WITH $10.00 
REGISTRATION FEE FOR EACH LAWYER FOR WHOM RESER- 
VATION IS REQUESTED, SHOULD BE ADDRESSED TO THE 
RESERVATION DEPARTMENT, AMERICAN BAR ASSOCIATION, 
1155 East 60th Street, Chicago 37, Illinois. 
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YOU Want to Find? 


When it comes to looking up law, you 

seek the cases that are most nearly like 
yours. If a case seems to hold against you, 
distinguishing it from your case is vitally 


important. 


An incomplete search or a statement of law 
based on part of the cases, may result in 
overlooking the very case which can be the 


turning point in your favor. 


Because CORPUS JURIS SECUNDUM is 
based on ALL the cases, it deserves a place 
in every law library. Good insurance 


against missing a vital case. 


~ Amenican Law Book Co. Broowtyn 1, N. Y. 
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The Sentence of the Court: 


Should There Be Appellate Review? 


by Simon E. Sobeloff - Solicitor General of the United States 


® Addressing the Section of Criminal Law during the 1954 Annual Meeting 
in Chicago, Solicitor General Sobeloff called attention to the fact that, while 
we have elaborate safeguards ito protect an accused during trial, in most 
jurisdictions the problem of sentencing a convicted defendant is left almost 
entirely to the discretion of one man—the trial judge, although the problem 
of what to do with the convict is often greater than that of determining his 
guilt. He proposes that appellate courts be given the power to review 


sentences imposed. 





®" It is commonplace to say that 
often the real problem is not to es- 
tablish the guilt or innocence of the 
accused but to decide on a proper 
sentence. An English jurist, Mr. 
Justice McCardle, is quoted as 
having revealed a not too obscure 
professional secret: “Anyone”, he 
said, “‘can try a case. That is as easy 
as falling off a log. The difficulty 
comes in knowing what to do with 
a man once he has been found 
guilty.” 

It has been very impressive to me 
that the law is so solicitous of the 
defendant in safeguarding his rights 
at every stage of the trial before 
verdict and yet leaves him almost 
completely without protection when 
he stands before the judge to be 
sentenced. 

We go to great lengths to insure 
a fair trial. Courts are gravely con- 
cerned if the prosecutor or the police 
publicize their version of the facts 
in advance of trial, because it is 
feared that this may prejudice the 
cause of the accused. We recognize 


as fundamental his right to be rep- 
resented by counsel and this right 
has been given added vitality in 
recent decisions of the Supreme 
Court. Further emphasis has been 
put on this constitutional right in 
the recommendation of Attorney 
General Herbert Brownell, Jr., that 
public defenders or special counsel 
be provided for indigent accused at 
government expense to assure a com- 
petent and vigorous defense in every 
case where the defendant stands trial. 

We insist upon strict requirements 
as to the form of the indictment, so 
as to inform the accused of the na- 
ture of the accusation. Carefully we 
exclude hearsay and demand that the 
defendant be confronted with the 
witnesses against him. Every act or 
circumstance which is liable to em- 
barrass the defendant in court is 
discountenanced. He may not be 
brought into the courtroom mana- 
cled or otherwise restrained and he 
may not be photographed there 
against his will. The person charged 
may not be called by the prosecution 


to testify, but he is allowed to take 
the stand on his own behalf if he 
elects to do so. If he prefers to re- 
main mute, the prosecutor may not 
comment on the fact that the de- 
fendant has refrained from giving his 
version of transactions 
within his knowledge. 


peculiarly 


Many are the convictions that 
have been reversed because the judge 
erred on some technical ruling on 
evidence or refused to instruct the 
jury sufficiently as to the rights of 
the accused, particularly in respect 
to the presumption of innocence and 
the state’s burden of proof. Extreme 
precautions are taken to exclude 
from the jury room all extraneous 
influences. A verdict of guilty cannot 
be returned in a federal court, and in 
most states, unless all twelve jurors 
are convinced of guilt beyond a rea- 
sonable doubt. 

Contrast this strict insistence on 
the rights of the accused during trial, 
when the issue is often not too doubt- 
ful, with the total absence of safe- 
guards when the ultimate problem 
is reached, namely, what final dispo- 
sition to make of the case. The really 
difficult question usually is what to 
do with the defendant after convic- 
tion. Here the trial judge is given 
in most jurisdictions, including the 
federal, the widest latitude of dis- 
cretion. He may suspend the sen- 
tence; he may put the defendant on 
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probation; he may impose a nominal 
fine or a jail sentence for a short 
period; or he may “throw the book” 
at the defendant. 

Under our practice, which permits 
multiple counts for the same or re- 
lated acts, with cumulative sentences, 
the aggregated penalties can be op- 
pressive indeed without transcending 
legal limits. In some jurisdictions the 
effect of mounting one sentence 
upon another consecutively is to 
deny the prisoner opportunity for 
parole until he has served a mini- 
mum part of the last of the series of 
sentences. 

There is, it is true, a constitutional 
guarantee against “cruel and unusu- 
al punishments” but this has been 
interpreted in my State of Maryland, 
and I think generally, to mean only 
that the judge may not impose a 
sentence greater than the maximum 
allowed by statute. This is mighty 
little protection to the convicted 
man. The range between a suspended 
sentence and one of 300 years, such 
as was imposed recently by one 
judge, permits considerable leeway 
for differences of opinion, to put it 

fmildly. There are no definite guides 

for the judge. He follows his sense 
of justice which, like the proverbial 
chancellor’s foot, varies from judge 
to judge. The sentence in the par- 
ticular case lies practically uncon- 
trolled in the understanding and the 
conscience of the judge, and the 
criteria are vague and almost non- 
existent. 

Writers have listed some of the 
factors which are customarily con- 
sidered in imposing sentence. It is 
often said that the prime objective 
in administering the criminal law is 
to protect society, and that the idea 
of meting out punishment as retri- 
bution has genera!ly been discarded. 
But if the prevention of crime is the 
goal, how is this to be achieved? 


The Tendency To Overwork 
Pet Simplifications 


A regrettable feature of much of the 
discussion in this field is the tendency 
to overwork pet simplifications. Some 
sweepingly insist that the nature of 
the crime is controlling, and they 
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disregard the personality of the crim- 
inal. Others stress the character of 
the offender with almost no atten- 
tion to the character of the offense. 
There are those who would limit 
the inquiry to questions such as 
these: Is the defendant subject to 
rehabilitation? Would he be a men- 
ace if set at large? What period of 
imprisonment and what type of treat- 
ment are needed to make it safe to 
restore him to society? They say with 
truth that you cannot equate crimes 
or even all crimes within a single 
category. The endless variety of fact 
and circumstance which distinguishes 
cases must enter into judgment. 
But these factors may be unduly 
weighted at the expense of another 
consideration. No one will argue that 
the community sense of justice is not 
a contributing, even sometimes a de- 
cisive ingredient in arriving at the 
proper sentence. The public expec- 
tations—not to be confused with 
public passion and hysteria—are also 
entitled to consideration. 
Furthermore, shall we stress the 
deterring effect of the public exam- 
ple in sentencing the convicted per- 
son? Some have argued that the de- 
terring effect of a severe sentence is 
considerable, while others deny that 
a person contemplating a crime is 
often influenced by this. Yet we can 
be sure without demonstration that 
in the absence of sanctions in our 
criminal law, violations would be so 
general as to destroy public order. 
Obviously each of these com- 
peting factors plays its part. Some 
validity is to be found in each, and 
all truth is to be found in no one of 
them. An alert and open-minded 
willingness to examine them all is 
necessary, and wisdom lies in know- 
ing what weight to ascribe to each 
in the particular case. There are no 
pat answers anywhere, and certainly 
the search for a clue must not be 
restricted to the buckram-bound 
books. The world, as Alice in Won- 
derland was reminded, is full of a 
number of things. The necessary in- 
sights and experience for the delicate 
task of fixing criminal penalties must 
be sought in other fields as well as 
in the law. 


As in other areas of public busi- 
ness, attitudes swing widely between 
extremes. People sway, sometimes 
with dramatic swiftness, from com- 
plete lethargy toward lax prosecu- 
tion and sentimental softness in 
handling offenders, to shrill demands 
for extreme and excessive penalties. 
The same good people who express 
sincere abhorrence when they read 
sympathetic accounts of a dispropor- 
tionately long or cruel sentence cal- 
lously inflicted, are likely to shout 
for tough justice when a particularly 
revolting crime is not punished as 
promptly or as severely as they think 
it deserves. They favor the mitiga- 
tions of our probation and _ parole 
systems, but when their indignation 
is aroused by some spectacular crime 
they abandon faith in these proc- 
esses. They then demand Draconian 
laws, hard and inflexible, setting 
mandatory minimum sentences with- 
out the possibility of suspension or 
reduction by parole or pardon. 

One of the most deplorable and 
self-defeating arrangements _ that 
then is likely to follow is the writing 
into law of a rigid formula under the 
illusion that it will automatically in- 
sure a good result in all cases. The 
desired ends cannot be achieved in 
that way. We indeed exalt a govern- 
ment of laws and not of men; but 
what is meant thereby is that men 
shall be limited by law and shall not 
be free to act arrogantly and arbi- 
trarily. It does not mean that laws 
are or can be self-executing. It is 
quite beyond legislative ingenuity to 
invent a slot machine that will dis- 
pense automatic justice and make 
unnecessary the adjudicative func- 
tion. 

The very principle of the separa- 
tion of powers—so basic in our form 
of government—is predicated on the 
concept that to declare a rule is one 
function and to apply it to specific 
cases is a distinct function; and that 
any attempt to combine the two is 
likely to prove unwise and danger- 
ous. It is a tragic mistake to rule out 
thinking and feeling from the ad- 
ministration of justice. I do not go 
so far as to argue that a law which 
sets a fixed penalty for every viola- 
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tion is unconstitutional, but not 
everything that is constitutional is 
necessarily wise. There will always 
be a need for the application of dis- 
criminating judgment, the exercise 
of compassion, and the use of that 
lubricating common sense without 
which it is not possible to attain the 
satisfactory operation of any govern- 
ment machinery. 

A depressing result of laws com- 
manding the imposition of minimum 


ency then is for the trial judge or the 
appellate tribunal to deflect the force 
of the law in the instant case by 
strained and unnatural constructions 
that may work havoc to the legal 
system in future cases. It is a truism 
that hard cases make bad law, and 
many of the technical absurdities 
found in the law had their origin in 
the humane effort of judges to escape 
from the imposition of excessive 
sentences. 


penalties in disregard of the particu-Y If there is anything that the long 


lar circumstances of the case is that 
they leave no scope to soften harsh- 
ness and mitigate injustice. What 
federal judge has not been torn in 
his heart by the inflexible minimum 
penalties prescribed in certain stat- 
utes? Recently I attended the Judi- 
cial Conference of the Fifth Circuit. 
Half of an entire session was devoted 
to the recital of instances of uncon- 
scionable penalties made mandatory 
by the Anti-Narcotic Act. One judge 
told of a case where a highly re- 
garded pharmacist, with no prior 
criminal record, violated the law by 
giving someone a small quantity of 
a narcotic drug to relieve acute suf- 
fering. This he did for no personal 
gain, but for humanitarian reasons, 
expecting that a doctor’s prescrip- 
tion would follow. The evidence of 
the violation, however, was entirely 
clear and the jury was about to bring 
in a verdict of guilty. The judge re- 
lated how he sent the jurors back 
after explaining that if they con- 
victed, he would have no choice but 
to impose a minimum two-year pen- 
itentiary sentence. The jury further 
considered the matter and brought 
in a verdict of not guilty, to the im- 
mense relief of the judge. 


Judges Are in 
a Difficult Position 


No one can fail to sympathize with 
a judge put in such a difficult posi- 
tion by a rigid law passed by men of 
good motives who fail to foresee and 
understand the consequences of their 
legislation. For all their training and 
discipline, judges are not unlike 
other men in their reluctance to 
serve as instruments of unnecessary 
inclemency and injustice. The tend- 


experience with our system of crimi- 
nal law and punishment should 
teach, it is that mere severity in sen- 
tencing fails to prevent crime. In my 
law school days I recall reading in 
Stephen’s History of the English 
Criminal Law about sentences im- 
posed in former times by British 
courts. They seemed inordinately 
cruel—tearing out of the tongue; 
branding; transportation for a period 
of many years. Several hundred of- 
fenses were punishable by death. Lar- 
ceny was one of them and hangings 
were conducted in public the better 
to impress the populace and in the 
hope by the gruesome example to 
deter similar crimes. Nevertheless we 
are told that pickpockets were not 
deterred from plying their trade in 
the very crowd that stood witnessing 
the spectacle. 

Until 1826, in fact, every felony in 
England was punishable by death. 
Now the English have reduced the 
number of crimes which are capital 
and they have standardized the meth- 
od of punishment to terms in prison 
instead of the mayhems and physical 
tortures of ancient days. I dare sa\ 
that Englishmen of our day are far 
more rational in their sentences than 
we are. 

It is a striking fact that although 
the British and we have a common 
legal heritage there is a wide differ- 
ence between them and us in the 
amount of crime and in the charac- 
ter of the penalties. We have two 
and a half times the number of pris- 
oners they have per 100,000 popula- 
tion, and our sentences are longer. 
In all England in a recent year not 
more than 588 men received terms of 
five years or more and in the United 
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States in the same year 18,000 offend- 
ers were committed for maximum 
terms of five years or more. The dis- 
parity is out of proportion to the 
size of the respective populations of 
the two countries; the difference is 
partly in the crime rate and partly 
in the unequal values the two coun- 
tries ascribe to long sentences. 

Likewise, to the north of us in the 
province of Alberta, Canada, is a 
population of a million with less 
than 500 in prison. In contrast the 
District of Columbia with a popula- 
tion of slightly more than 800,000 
has some 4,000 prisoners—more than 
eight times as many. 

There may be a lesson too in com- 
paring the figures from different 
states in the Union. After making 
allowance for differences in statisti- 
cal methods, it is still notable that 
many of the states that release their 
prisoners after shorter terms are the 
ones in which the crime rate is low- 
er. Generally capital punishment is 
less in vogue than in the past, and 
there is nothing to warrant the belief 
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that the crime rate is affected there- 
by. This was recently shown in a 
series of articles appearing in the 
New York Herald Tribune. The con- 
clusion is strongly suggested that 
merely imposing heavy penalties does 
not diminish the incidence of crime 


? 


The Other Side of the Coin: 
Inadequate Sentences 


There is another side to the coin. 
Misuse of the sentencing power is not 
always directed against the defend- 
ant. Sometimes judges impose grossly 
inadequate sentences, due to misun- 
derstanding, defective judgment, ca- 
price or bias. In one case the cashier 
of a small national bank stole enough 
money to wipe out the bank’s capital 
and surplus. By clever manipulation 
of a certain large inactive deposit 
account, the defalcations were con- 
cealed for many years, but at long 
last the crime was discovered. When 
the banker was indicted the judge 
was very critical of the form of the 
indictment and sustained a motion 
to quash, but on direct appeal to the 
United States Supreme Court he was 
reversed and the indictment upheld. 
The judge was chagrined but re- 
mained unconvinced. When the de- 
fendant, finding himself with no 
defense on the merits, pleaded guilty, 
the judge expressed his resentment 
by suspending sentence. 

Yet in the same court a sixteen- 
year-old newsboy was given an eight- 
een-month term for selling song- 
sheets printed without permission of 
the copyright owners of the songs. 
One may be permitted to doubt that 
either of these sentences would have 
been passed if the judge had known 
that his action might have to meet 
scrutiny on appeal. 

Such fantastic vagaries tear down 
the mightiest sanction of the law— 
respect for the courts. We have good 
and wise men on the bench, but not 
all are wise and good; and even the 
best and most prudent, being human 
are, like Homer, sometimes likely to 
nod. The truth is that passing sen- 
tence is too delicate and too power- 
ful a function to lodge in any man’s 
hands entirely unsupervised. 

We have in the federal courts a 
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system of definite sentences, except 
for the Federal Youth Correction 
Act, which allows commitment of 
young offenders to a special board 
without specifying a minimum pe- 
riod of confinement. Such offenders, 
after they have been studied, may be 
released at any time. In other juris- 
dictions, as in California, there are 
several kinds of indeterminate sen- 
tences where the courts merely set 
the maximum and leave it to some 
administrative board to determine 
the minimum. Some form of indefi- 
nite sentence is used in nine states, 
and in twenty-two they are the pre- 
dominant pattern. Actually definite 
sentences are being imposed now in 
upwards of 40 per cent of all felony 
convictions. 

It is not unusual to expect the 
writer on a topic such as_ this 
to come up with some “solutions”, 
but I think it better not to be dog- 
matic. The wiser approach is not to 
offer solutions forthwith but to en- 
courage inquiry. There is hope in 
the American Law Institute’s formu- 
lation of a criminal code and its 
other undertakings, and in such 
projects as are now being planned 
by the Committee on the Adminis- 
tration of Criminal Justice, under 
the auspices of this Association. The 
participation of the able head of our 
Criminal Division, Assistant Attor- 
ney General Warren Olney III, be- 
speaks the cooperation of the De- 
partment of Justice. 

Whether more objective criteria 
for sentencing can ever be developed 
than we have today or if it is possible 
to harmonize the various elements 
that demand consideration in the 
disposition of a criminal case, I do 
not know. I should, however, like 
to propose something for the atten- 
tion of the researchers and students. 
There is need for a more effective 
protection of the rights of the indi- 
vidual not inconsistent with the 


needs of the community; there is 
need too to protect society’s interest 
where that has been lost sight of in 
meting out sentences. I suggest a 
study of the desirability of providing 
for appellate review of sentences. | 
do not claim for the idea that it 





would accomplish a miracle but its 
merits deserve investigation. 

It is not a radical idea and is not 
altogether untried. In England, leg. 
islation authorizing appellate courts 
to review sentences was enacted in 
1907. In order to discourage frivo- 
lous and unfounded appeals, the law 
empowers the higher courts not only 
to quash or reduce sentences they 
deem excessive but they may sub- 
stitute such sentences as they think 
proper, whether they be more or less 
severe. The result is that sentencing 
judges exercise their power with 
moderation and restraint, and with- 
out going to unwarranted extremes 
of severity or leniency, for they know 
that the higher court will not toler- 
ate abuses on their part. At the same 
time defendants do not lighthearted- 
ly seek review for they know that in 
appropriate cases the penalty may be 
increased. 

For years the American Law | 
stitute has recommended appellate 
examination of criminal sentences. 
New York and approximately a half 
dozen other states permit reduction 
of sentences on appeal in certain 
types of cases, and in the military 
system sentences as well as judgments 
of guilt are reviewable as a matter of 
course. 

In a certain case an appellate court 
had before it the appeal of a man 
in his early twenties who had raped 
his young sister-in-law. There was no 
real doubt that he had committed the 
crime, yet there was a long meticu- 
lous inquiry in the trial about a 
question that was hardly in dispute, 
namely, the man’s guilt. However, 
when the verdict was pronounced 
the man was subject to the will of 
the one judge in the trial court. 
The defendant was sentenced to be 
hanged and the case was then ap- 
pealed. The appellate tribunal came 
inevitably to the conclusion that the 
man had been proved guilty in ac- 
cordance with all the rules and in 
accordance, as the judges thought, 
with the justice of the case. Some 
members of the court, however, felt 
grave misgivings about the appro- 
priateness and justice of the death 
penalty under the circumstances. 
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Nevertheless they were powerless to 
interfere. 

In that case the Governor com- 
muted the sentence to life imprison- 
ment, thereby drawing upon himself 
considerable criticism for his so- 
called “interfering with the courts”. 
These unthinking critics did not 
realize that no court above the trial 
judge had ever examined the sen- 
tence. “The courts”, spoken of with 
such unctuous veneration, was in 
this, as in other cases, only one man. 
Few people understand that on ap- 
peal the court is not permitted to 
pay any attention to the fitness of 
the penalty. Although in the case | 
have in mind the Governor coura- 
geously intervened, it must be recog- 
nized that the duty of reviewing sen- 
tences should not ordinarily rest on 
the Governor. The judicial process 
should have the internal means ot 
overcoming its own mistakes. 

It is no disrespect to trial judges 
to suggest that the provision of an 
appeal from the sentence, at least in 
the more serious cases, would have a 
sobering and moderating effect. Re- 
alization by the sentencing judge 
that extreme behavior on his part is 
subject to modification would pre- 
vent such an incident as the sentence 
of one hundred forty years, imposed 
upon a 17-year-old boy—seven con- 
secutive 20-year sentences for a series 
of robberies committed in one night. 
The possibility of review would make 
itself felt even in cases not actually 
appealed. The existence of the pow- 
er would make its exercise unneces- 
sary in all but a few cases. 

If there is not to be a separation 
of the sentencing from the guilt-find- 
ing function, and if the Bench is to 
retain the power to sentence with 
the vast discretion that the criminal 
law necessarily lodges in the trial 
judge, then it seems desirable to pro- 
vide an appeal broad enough to pre- 
vent abuses and to lessen gross dis- 
parities. A proper measure of uni- 
formity in sentences is to be achieved 


not by inexorable com- 
mands of minimum penalties regard- 


less of circumstances, but rather by 


statutory 


the occasional review in an appellate 
court of sentences passed by the trial 
judges in its jurisdiction. Equally to 
be avoided are two extremes: on the 
one hand the undeviating rigidity of 
statutes and on the other unappeal- 
able and sometimes capricious and 
inflamed sentencing by a single man 
on the bench. 

It is often said that the appellate 
court lacks advantages possessed by 
the trial judge who has seen the 
witnesses and the defendant. This is 
true. On the other hand the appel- 
late court has some advantages that 
are denied the trial judge. On ap- 
peal there is less likelihood of emo- 
tional overtones from which even a 
conscientious trial judge may find it 
difficult to escape when he imposes 
sentence shortly after hearing of the 
defendant’s outrageous conduct. The 
appellate court also has the advan- 
tage of a wider perspective of cases. 

Of the appellate court 
would have access to probation re- 
ports and similar data precisely to 
the same extent as the trial judge. I 
do not find it necessary to enter the 
controversy as to whether counsel 
should be shown “confidential re- 
ports”. That is a separate question. 
Whatever is the prevailing practice 
in the sentencing court, the same 
practice may be followed on appeal. 


course 


~~ It may not be amiss to suggest 


further that judges at all levels 
should be required to be more fa- 
miliar than some judges are with 
relevant developments in the medical 
and social sciences and with proce- 
dures in the penal institutions to 
which they commit convicted per- 
sons. 

The fact that sentences must be 
determined without the benefit o! 
definite and reliable formulas is no 
reason for denying opportunity to 
test the judgment of the court on ap- 
peal. On the contrary, precisely be- 
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cause the trial judge is berced to 
operate with so little guidance in the 
legal rules a second glance at the 
product is all the more indicated. 

If it is not unfair to the trial 
judge in an equity case or a law case 
on the civil side to test not only his 
conclusions of law but his findings 
of fact, I do not see why in a c@rimi- 
nal case it should be considered an 
invasion of the trial judge’s province 
lor the higher court to review the 
sentence. Naturally, great weight 
should be given to the trial court’s 
action, but it should not be con- 
sidered sacrosanct. 

To the sentencing judge in serious 
cases it should be a source of com- 
fort to know that any error he ma: 
have committed in this most crucial 
step of the whole trial is subject to 
correction on appeal as rulings of less 
gravity may be tested and, if need be, 
corrected. Moreover, when affirmed 
on appeal, the trial judge would 
have the satisfying assurance that not 
only some technical rulings of his 
have been approved but that his 
judgment on the most momentous 
question in the case has been upheld. 
In exercising the pardoning power 
the Chief Executive too would be 
able to act with greater confidence 
if he knew that not only the judge 
at nist prius thought the sentence 
proper, but that on appeal the high- 
er courts had sustained that judg- 
ment. 

If you hesitate at this extension 
of appellate authority, I remind you 
that the right to any kind of appeal 
in criminal cases is only a century 
old; yet no one today would dream 
of withdrawing this established fea- 
ture of our law. 

I conclude with the confident hope 
that this, like any proposal aimed to 
prevent the miscarriage of justice, 
may command at least the interest 
of lawyers, serious about their role 
as ministers of justice and devoted 
to the study and orderly reform of 
our system of criminal law. 
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The Law: 


A Dynamic Profession 


by J. Wesley McWilliams + of the Pennsylvania Bar (Philadelphia) 


™ Recalling the great reforms in judicial administration that have been brought 
about during the last century, Mr. McWilliams finds that lawyers and judges 
as a group have opposed almost every one of them. He warns that the pro- 
fession must take the leadership in solving the great problem of judicial ad- 
ministration—the elimination of technicalities and delays in the handing down 
of justice. This article is taken from the address Mr. McWilliams delivered as 
President of the Pennsylvania Bar Association at its 59th Annual Meeting 


last June. 





=" Holmes once said that a page of 
history is worth a volume of logic, 
so if you will permit me I shall refer 
to the long story of law reform and 
of the efforts to improve the pro- 
cedural processes of our Anglo- 
American system. In examining this 
history we need go no further back 
than the early part of the nineteenth 
century, from the time of Jeremy 
Bentham. 

Blackstone believed that the com- 
mon law was the essence of pure 
reason and that it had few, if any, 
imperfections;! and his extravagant 
eulogies influenced the English Bar 
for generations. Bentham was a 
voice crying in the wilderness. 

The Lord Chancellor in Gilbert 
and Sullivan’s Jolanthe expresses this 
smug complacency: 

The Law is the true embodiment 

Of everything that’s excellent. 


It has no kind of fault or flaw 
And I, my Lords, embody the Law. 


Until past the middle of the nine- 
teenth century, both in England and 
in most of the American jurisdic- 
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tions, the ancient common law sys- 
tem of pleading, with its technicali- 
ties and sophistries prevailed on the 
law side,? while the medieval equity 
practice, based on canon law pro- 
cedures where the evidence was re- 
ceived in secret on written interro- 
gatories, with its inordinate delays, 
interminable interlocutory proceed- 
ings and excessive costs, continued 
on the chancery side. The law of 
evidence so restricted testimony as 
to make the discovery of truth most 
difficult. You will remember that it 
was not until the passage of Lord 
Brougham’s Act, in 1851, that par- 


ties were made competent witnesses 
in their own cause.* The system of 
special pleading at law, the ancient 
chancery procedures in equity and 
the prevailing rules of evidence were 
wholly unsuited to modern condi- 
tions. 

Perhaps the ablest satire on special 
pleading and the common law system 
is the dialogue in Hades between 
Baron Parke, “Baron Surrebutter”, 
the greatest of all special pleaders, 
and Farmer Crogate, the plaintiff 
who lost his case because of an er- 
roneous replication de injuria.® First 
published in 1853, it is clever, de- 
lightful and completely devastating.® 

On the equity side we have Jarn- 
dyce v. Jarndyce, and you will recall 
Dickens’ preface to Bleak House, 
written in 1853, where, after refer- 
ring to a chancery judge’s insistence 
that “the Court of Chancery, though 
the shining subject of much popular 
prejudice...was almost immacu- 
late”, asserted that “everything set 





1. Blackstone, 4 Commentaries 443. See 4 West- 
minster Review (1825) pages 60-88: ‘‘Although the 
delay, vexation and expense of English judica- 
ture’’ are largely avoidable, yet ‘'so successful 
have been the artifices of lawyers that English- 
men have hitherto almost universally believed 

. the assertion of Sir William Blackstone that 
these inconveniences are the price we necessarily 
pay for the benefits of legal protection’’. 

2. See note 8 infra. No longer ago than 1842 a 
defendant was permitted a trial by wager of law: 
King v. Williams, 2 B. & C. 538. 

3. It was not until 1875 in England and until 
1913 in our federal courts that the testimony 
in equity trials was taken orally. Pennsylvania, 
with the exception of Governor Keith's Court 


of Chancery from 1720 to 1735, had no chancery 
jurisdiction and administered equity under common 
law forms until the legislative grants of equitable 
powers beginning in 1836: Fisher, ‘The Adminis- 
tration of Equity . . . in Pennsylvania’’, 2 Select 
Essays in Anglo-American Legal History, 810-823; 
Court of Chancery in the Province of Pennsyl- 
vania, published by the Pennsylvania Bar Associa- 
tion, 1941. See note 8 infra. 

4. See Pennsylvania Act of April 15, 1869 (P.L. 
30), where parties for the first time were made 
competent witnesses in their own cases. 

5. Crogate's case, 8 Coke 66 b. 

6. Hayes’ ‘‘Dialogue . . . on Special Pleading 
Reform'’, as printed in 9 Holdsworth's History 
of English Law, Appendix, 430 (London, 1926). 
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forth concerning the Court of 
Chancery is substantially true....At 
the present moment there is a suit 
before the Court which was com- 
menced nearly twenty years ago... 
in which costs have been incurred 
to the amount of seventy thousand 
pounds...and which is...no nearer 
to termination now than when it was 
begun. There is another well known 
suit in chancery, not yet decided, 
which was commenced before the 
close of the last century and in which 
double the amount of seventy thou- 
sand pounds has been swallowed up 
in costs’’.7 

It is hard to believe that in mod- 
ern times this common law and equi- 
ty practice was enthusiastically sup- 
ported by the Bench and Bar of 
England and that it was not until 
an aroused public, in the second dec- 
ade of the nineteenth century, en- 
tered the struggle and demanded a 
change that reforms were gradually 
effected.§ 

It has been charged that the men 
of our profession through the ages 
have been too prone to resist change 
in legal procedures, and too ready 
to condemn all efforts to improve 
our judicial administration. Unfor- 
tunately, history supports the charge. 


The ‘‘Hundred Years War - 
for Legal Reform” 


Our English brethren fought a series 
of delaying battles in what has been 
called the ‘““Hundred Years War for 
Legal Reform’”.® From the time of 





Bentham to the passage of the Judi- 
cature Act of 1873, the century-long 
struggle for liberation from the tyr- 
anny of inherited legal traditions was 
waged, and it must be admitted that 
the victory was due to the determi- 
nation and energy of laymen, to pub- 
lic insistence in and out of Parlia- 
ment, supported by the great jour- 
nals of public opinion. Our profes- 
sion, with few exceptions, bitterly 
opposed every suggested change. 

Lord Campbell, in referring to the 
pending act which he drafted grant- 
ing a cause of action in the case of 
wrongful death, declared that “as 
might be expected”, it was opposed 
by the Lord Chancellor, but that he 
thought that it would be passed al- 
though all the common law judges, 
with one exception, were hostile to 
it.7° 

The Edinburgh Review, in its is- 
sue of March, 1859, in referring to 
the hostility of the judges to matters 
of reform, and to their interest in 
preserving the existing procedure, 
concluded that they were blind to its 
defects because “there is no task so 
repulsive as that of unlearning in 
old age the lessons of our youth”. 

There was high authority for this 
conclusion, for it was no other than 
Lord Ellenborough who remarked: 
“If that rule were to be changed, a 
lawyer who was well stored with 
these rules would be no better than 
any other man is without them”.!? 
Wigmore expressed the same thought 
when he said that changes in our 
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procedures are opposed because 
“they interfere with the mere mental 
convenience of the profession”. 

The Westminster Review for 
April, 1843, contained an article 
which declared that “the mental ac- 
cumulations which are the skill of 
the judge and the lawyer in their 
art are heaps of prejudice. ..and 
stumbling blocks, when they begin 
to investigate procedure. ...We 
want, therefore, men of business, 
men of the world, and men accus- 
tomed to broad, scientific research, 
associated with lawyers in_ this 
work”’.18 

The London Times, in one of its 
series of editorials on the necessity 
for law reform, written during the 
year 1851, stated: “There would seem 
to be something in the profession of 
the law which blinds its votaries to* 
the defects of any system which they 
are called upon to administer”. 

Antagonism to legal reform has 
not been confined to the profession 
in England. Our people have been 
no less fearful of change, of improve- 
ment—of reform, if you will—than 
have our English colleagues.15 

The story of the many efforts in 
this country to improve our admin- 
istration of justice and our legal pro- 
cesses can be related to three out- 
standing events. The first is the New 
York Code of Procedure, drafted by 
David Dudley Field and adopted in 
1848. This code was a pattern for 
similar legislation in other states and 
its effect on our remedial law was 





7. The inadequacies of legal procedure were 
not confined to civil litigation; the English crimi- 
nal law was inhumanly cruel and its administration 
shockingly harsh. Defendants were not permitted 
to challenge packed juries and were denied the 
right to counsel in cases of felony; professional 
witnesses were suborned; juries were punished for 
their verdicts; ex parte affidavits were admissible 
ond the plea of double jeopardy was not rec- 
ognized. Accused persons were not permitted 
fo testify in their own behalf as late as 1898, and 
it was not until 1907 that one convicted of crime 
could appeal his sentence. See O'Donnell, The 
Old Bailey and Its Trials (London, 1950). 

8. The famous speech of Brougham in the House 
of Commons in 1828 did much to crystallize pub- 
lic opinion; a royal commission to investigate 
common law proceedings was appointed, and its 
fecommendations resulted in the Act of 1833, 
which gave rise to the Hilary Rules (1834) which, 
in restricting the scope of the general issue, dis- 
astrously increased the area of special plead- 
ings. Beginning in 1830, a series of acts to re- 
form the Court of Chancery was adopted, but 


they did not reach the root of the evil and ac- 
complished little. 

The second half of the nineteenth century be- 
gan with a deep and profound dissatisfaction 
with both law and equity procedures, and in 
1850 two royal commissions were appointed: one 
to investigate the common law practice, the oth- 
er the proceedings in chancery. Their reports 
led to the passage, respectively, of the Common 
Law Procedure Acts of 1852, 1854 and 1860, and 
the Chancery Practice Amendment Act of 1852. 
This legislation accomplished real reforms, but the 
administration of justice was still unsatisfactory. 
The agitation continued, culminating in the ap- 
pointment of a judicature commission which, in 
1869, issued its report calling for a consolidation 
of jurisdiction and procedures and resulted in 
the Judicature Acts of 1873 and 1875. See Millar, 
Civil Procedure of the Trial Courts in Historical 
Perspective (Judicial Administration Series) 43-51 
(New York, 1952). 

9. Sunderland: ‘‘Hundred Years’ War for Legal 
Reform in England"’, The Consensus, March, 1931, 
pages 8-46. Much of the material on the British 


lay publications has been taken from this article. 

10. Lord Campbell's Journal, June 19, 1851. 

11. 99 Edinburgh Review 574. 

12. See Wigmore: The Judicial Function, in 
Science of Legal Method (1917) xxvi, xxxviii-xxxix. 

13. 38 Westminster Review 107-120. See 19 
Westminster Review 66; Encyclopaedia Britannica 
(1828) ‘‘Jurisprudence."’ 

14. The London Times, in an editorial in its 
issue of December 24, 1850, declared: ‘“‘If the 
minds of legal men are to be forever perversely 
directed to the past, if they will not divest them- 
selves of old prejudices, and accept new views 
and ideas suited to the exigencies of the times, 
the public must be content with the attempts 
made by laymen to improve a system which can- 
not longer be permitted to remain in its old and 
mischievous condition."’ 

15. By the opening of the nineteenth century, 
there had been an acceptance here of the Eng- 
lish legal system and its procedures, although 
the infirmities were not so deep-seated, due to the 
localized administration of justice and the sim- 
pler organization of the courts: Millar, supra 39, 
42. 
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unprecedented. Although it marked 
a signal advance in our procedures, 
its great size, its attempt to deal by 
legislation with the minute details 
of practice and its substitution of 
one set of technicalities for another, 
due to the adoption from time to 
time of hundreds of amendments and 
additions, resulted eventually in wide 
dissatisfaction and a demand for a 
simpler and more flexible system. 

The year 1906 marks the next 
memorable occurrence, for it was at 
the American Bar Association meet- 
ing of that year that Roscoe Pound 
delivered his scholarly but com- 
placency-shattering address: “The 
Causes of Popular Dissatisfaction 
with the Administration of Jus- 
tice”.16 Dean Pound’s paper affected 
the profession deeply and did much 
to arouse it from the apathy and in- 
difference which then prevailed. He 
recognized that, although the unin- 
formed have always complained that 
legal procedures are but arbitrary 
technicalities, devised by lawyers for 
their own conceit, benefit and ad- 
vantage, we could not ignore or 
underrate the real and serious dis- 
satisfaction with the courts and the 
lack of respect for law which then 
prevailed. He insisted that our judi- 
cial administration was not decadent 
but that it was simply behind the 
times. 

It was in this address that Pound 
called for our deliverance from “the 
sporting theory of justice’—a phrase 
to become justly famous. 

This theory of justice, to which 
some adhere even today, regards a 
lawsuit not as a means for ascertain- 
ing truth but as a game of skill or 
chance, where we may use a proce- 
dural device or a rule of evidence 
‘‘as one plays a trump card, or draws 
to three aces, or holds back a good 
horse till tne home stretch,’’!7 and 
where the successful advocate “is a 
game bird with the best pluck and 
the sharpest spurs”.18 

The activities of Pound, Wigmore 
and their fellows brought results, but 
ever so slowly. 

The Carnegie Foundation, in its 
survey of the profession, found that 
as late as 1921 there was a wide- 
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spread public unpression that law- 
yers had not contributed to the im- 
provement of the administration of 
justice to the extent which society 
had the right to expect. “Whether 
that impression be ill-founded or 
not,” said the report, “it is clear that 
the Bar as a special group, and in 
some respects a privileged group, in 
the social order, will today be called 
upon for a severe self-examination 
of its duties to society and of its re- 
lation to the realization of justice”’.!® 
The third significant event in our 
story is the report of the American 
Bar Association’s Section of judicial 
Administration, submitted to and ap- 
proved by the Association at its meet- 
ing in 1938.29 Up to that time no 
detailed and comprehensive survey 
of the deficiencies in our judicial 
system had been made. The report 
consists of some seven specific studies, 
written largely by the judges them- 
selves and representing their con- 
clusions. It is not the work of doctri- 
naires composed in the seclusion of 
their libraries but the product of 
men concerned with the problems 
arising day by day in the perfor- 
mance of their judicial duties. 


Minimum Standards 
of Judicial Administration 
The measures recommended are but 
the minimum standards for an ef- 
ficient judicial administration in the 
American states and their implemen- 
tation is one of our great objec- 
tives.21 In the forefront of the Amer- 
ican Bar Association’s program is 
“the improvement of the administra- 
tion of justice through the selection 
of qualified judges and adherence to 
effective standards of judicial ad- 
ministrative procedures”. 

In each state a committee has been 
established to cooperate with the ap- 
propriate state bar committee in ef- 


J. Wesley McWilliams, of Philadelphia, 
was admitted to the Pennsylvania Bar 
in 1915 after his graduation from the 
Law School of the University of Penn- 
sylvania. He is a member of the Phila- 
delphia, Pennsylvania and American 
Bar Associations, the American Society 
of International Law and the American 
Judicature Society. 





fecting their adoption, either by rule 
of court or by legislation. In Pennsy]. 
vania, many of the standards are in 
force.2? Nevertheless, there remains 
much to be done if we are to have 
a modern, efficient and economical 
administration of our courts and ow § 
judicial system.?* Space will not per- 
mit me to discuss these minimal re 
quirements. They may be summa 
rized: 

Practice and procedure in ever\ 
phase should be regulated by rules 
prescribed by the courts; trials 
should be expedited by pre-trial and 
discovery proceedings; jurors must 
be people of integrity and adequate 
intelligence; rules of evidence must 
be revised; trial calendars must be 
arranged so as to minimize the waste 





16. 29 A.B.A. Rep., 395-417 

17. 1 Wigmore, Evidence, (3d Ed.) 374; 6 ibid. 
374-376. Wigmore also suggests that “the com- 
mon law, originating in a community of sports 
and games, was permeated . . . by the instinct 
of sportsmanship."’ See also In re Barnett, 124 F. 
2d 105, 1010, (2d Cir.), opinion by Frank, J. 

18. Manson, quoted by Pound, ‘Do We Need 
a Philosophy of Law?"’ 5 Col. L. Rev. 338. 

19. Carnegie Foundation for the Advancement 
of Teaching: The Training for the Public Profes- 
sion of the Low (New York, 1921) page xvii. 

20. 63 A. B. A. Rep. 516-656. 

21. Minimum Standards of Judicial Administro- 


tion (Judicial Administration Series), Introduction 
page xxii (New York, 1949). 

22. Kenworthey and Banks: ‘‘Judicial Adminis- 
tration in Pennsylvania, a comparison with the 
Minimum Standards established by the Americon 
Bar Association,” Pa. Bar Assn. Quarterly, Apt! 
1951, pages 240-269. See also Report of Coordi 
nating Committee for Pennsylvania: Minimum 
Standards of Judicial Administration. 56 Po. Bor 
Assn. Reports 415-421. 

23. Pennsylvania stands thirteenth among the 
states in the extent of its acceptance of the stand 
ards. See Minimum Standards of Judicial Admin 
ministration, note 21, supra 
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of time in reaching tral; the eco- 
nomic loss and the risks of new trials 
must be reduced, and actual preju- 
dice made the only basis for proce- 
dural objections; appellate proce- 
dures must be reduced in cost and 
the review of judgments made sim- 
pler and expeditious. Above all, the 
method of judicial selection must be 
revised; our judges must be paid ade- 
quate salaries, receive reasonable re- 
tirement benefits and be relieved of 
extra-judicial duties, and our judi- 
cial system must be unified and the 
courts integrated under the authority 
of the Supreme Court, with the 
judges subject to assignment where 
needed. The Supreme Court should 
be afforded an administrative office, 
which would maintain adequate sta- 
tistics of the activities and work loads 
of all the courts and assist the Su- 
preme Court in its supervision of 
the entire system. 

Just as in nineteenth-century Eng- 
land, the changes and improvements 
in judicial procedures were forced 
upon the profession, and would not 
have been accomplished had it not 
been for the public demand, so with 
us no great measure of improvement 


| in our processes has been effected 


without the support and cooperation 
of laymen. The constitution of the 
State of New Jersey, with its effec- 
tive and sensible judiciary article, 
would not have been adopted had it 
not been for organized public sup- 
port. Indeed, Chief Justice Vander- 
bilt tells us that most of the judges 
and the majority of the lawyers were 
opposed to its provisions. Likewise 
in Missouri the successful campaign 
for taking the judges out of politics 
and basing their selection and tenure 
on competence and ability alone, 
free of partisanship, was the result 
of a great popular movement. Con- 
versely, our failure last November 
to secure an affirmative vote for the 
call of a constitutional convention 
was due largely to public apathy. 
Although we lawyers cannot alone, 
without the help of the general pub- 
lic, secure the adoption of these im- 
provements, these effective standards, 
nevertheless we must spearhead the 
movement and if we do we shall 


receive public support. Perhaps 
Woodrow Wilson was thinking of us 
when he said that almost every pro- 
fession is pushed forward by men 
who do not belong to it. 

“Where thoroughgoing judicial 
reform has been achieved,” one of 
our great judicial administrators re- 
cently stated, “it has come in spite 
of the bench and bar generally, 
through the efforts of laymen led by 
a few brave lawyers. This is the 
darkest and most indelible spot on 
the escutcheon of our otherwise great 
profession. Perhaps,” he continued, 
“the great popular discontent that 
presently confronts government at 
all levels...may inspire the bench 
and bar everywhere to undertake the 
task that is emphatically theirs, not 
only as a matter of professional duty 
but also as a matter of self-preser- 
vation, despite the inconvenience it 
will temporarily cause them until 
they become accustomed to the im- 
proved judicial system that they 
know the public is entitled to’’.*4 

It seems anomalous that the pro- 
fession so often should oppose the 
efforts to improve the machinery of 
justice, particularly since most of the 
suggested measures seem to be non- 
controversial and concern largely the 
business methods and administrative 
functioning of the courts, and do not 
affect the great principles of substan- 
tive law, of rights, liberties and prop- 
erty. A former Chief Justice of the 
United States noted that our courts 
are .0t criticized so much for their 
decisions as for “their administrative 
deficiencies—excessive delay and ex- 
pense and needless technicality,” 
and was convinced that these de- 
ficiencies were due to the failure to 
realize “that the administration of 
the courts is a business, and...re- 
quires the establishment of business 
methods.”25 


The Public Has 

Just Cause for Criticism 

There is little real criticism of our 
substantive law. It is predicated on 
historical principles, fundamental 
fairness and the concept of equal 
justice under law. Stare decisis ex- 
ercises a restraining influence, and 
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precedents on which men have re 
lied, particularly in connection with 
property rights, are seldom changed 
retrospectively. The complaints are 
of the manner in which the law is 
administered, the delays, the waste 
motions, the unnecessary costs and 
the useless technicalities of our ad- 
jective law. And it must be admitted 
that the public has cause for criti- 
cism. 

Do not misunderstand me. | recog- 
nize, as does every lawyer, that sound 
legal procedures are essential to the 
administration of the law. The rules 
against hearsay evidence, the parol 
evidence rule, the insistence that 
testimony be relevant and material 
to the issues involved, that there 
shall be a limit to purely cumu- 
lative evidence and to repetitious 
questions as to credibility, that 
speeches shall not be permitted un- 
der the guise of asking or responding 
to questions, that witnesses shall not 
be prompted or led, all serve a use- 
ful, a necessary purpose. 

The public is beginning to unde: 
stand that these rules of judicial ad- 
ministration are not idle technicali- 
ties but essential requirements of 
fair play and an orderly trial, and it 
now realizes the difference between 
a judicial proceeding in our courts 
where, with dignity and decorum, 
time-tested procedures for ascertain- 
ing the truth are enforced, and a 
proceeding where these essentials are 
ignored. A court of law is a temple of 
justice, not a Roman circus. A recent 
and disgracefully over-publicized 
congressional investigation points up 
the difference. This is one benefit 
that has resulted from these legisla- 
tive hearings.”® 

Those who have engaged in efforts 
to improve our remedial law will 
corroborate the conclusions of the 

(Continued on Page 90) 





24. Vanderbilt, “‘The Essenfials of a Sound 
Judicial System,’ 48 N.Y. U.L. Rev. 1, 2 (1953). 

25. Fred M. Vinson, Journal of American Judi- 
cature Society, October, 1953. 

26. The American Bar Association, 
of the special responsibility which devolves upon 


“cognizant 


the legal profession when the paramount de- 
mands of our national security come into con- 
flict with the exercise of the rights of the indi- 
vidual citizen’', directed the appointment of o 
special committee on Individual Rights as Affect 
ed by National Security, 77 A.B.A. Rep. 463. 
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The Administrative Process: 


Public Confidence and the Judicial Tradition 


by F. Trowbridge vom Baur - of the District of Columbia Bar 


® Mr. vom Baur starts with the premise that continued use of the administrative 


process depends ultimately upon public confidence. In discussing how well the 


present administrative system is working, he lays seven specific charges against 


the agencies, most of which stem from a misconception on the part of the 
public and the profession that the nature of the ‘‘administrative process’’ is 
somehow different from the judicial process of the traditional courts. 





= After twenty years of rapid ex- 
pansion -of administrative agencies, 
aggressively promoted with the 
theme that the future of the so-called 
administrative process was an infi- 
nitely expanding one, the very va- 
lidity of that process has been called 
into question. In 1953, during the 
hearings before the committees of 
Congress relating to amendment of 
the Taft-Hartley Act, the suggestion 
was frequently made that the Nation- 
al Labor Relations Board be abol- 
ished and its jurisdiction transferred 
to the federal courts. “I respectfully 
submit”, said one of the witnesses 
before the House Education and La- 
bor Committee, “that the adminis- 
trative system for the adjudication 
of unfair-practice cases has been 
thoroughly tested and found unsat- 
isfactory.” (Hearings, Part 10, page 
3533). 

It is not the purpose of this article 
to argue the merits of abolition of 
the National Labor Relations Board, 
but rather to endeavor to point ou* 
something more fundamental. That 
is, to make the point that whether 
use of the administrative process is 
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hereafter to decrease in competition 
with the judicial process must nec- 
essarily depend, in the last analysis, 
upon the factor of public confidence. 
In the writer’s view, public confi- 
dence, in its turn, must primarily 
depend upon the extent to which 
adversary administrative proceedings 
are made to accord with the “cher- 
ished judicial tradition”, described 
by Mr. Chief Justice Hughes in the 
landmark case of Morgan v. United 
States, 304 U.S. 1 (1938). It seems 
fair to say that our Anglo-Saxon ju- 
dicial tradition has obtained the 
support of public confidence. Even 
through the upheavals of the last 
twenty years, its fairness and clarity 
of articulation have remained basic 
as the standards for settlement of the 
disputes of everyday affairs. That is 
not to say that the administration 
of our judicial systems is perfect; far 
from it. But as an ideal and as a 
standard, our judicial tradition ap- 
pears still to be the best that human 
nature has produced for settling the 
controversies of business and person- 
al life. 

However, adversary administrative 





proceedings today remain alarmingly 
under the influence of bureaucratic 
convenience and in many quarters 
are still regarded as something so 
radically different from litigation in 
the courts that the requirement of 
according with the judicial tradition 
has been taken only casually. The 
basic similarity of the two types of 
lawsuits, in that they both determine 
facts and decide questions of law and 
in that the mechanics of both pro 
ceedings are similar, has never been 
adequately recognized. Many of these 
administrative proceedings had the 
most unjudicial of beginnings; and 
the combination of these factors is 
that today, in the administrative pro- 
cess as we now know it, there remain 
certain radical departures from the 
judicial tradition which are of the 
most disturbing character. 


: Nonlawyers Are Appointed 


to Administrative Agencies 


These departures appear, most clear- 
ly, to include: First, non-lawyers are 
still being appointed to membership 
on administrative agencies which 
conduct these adversary proceedings. 
There still remains a vague feeling in 
the air that the role +f an adminis- 
trative judge is somehow different 
from that of a judge of the courts. 
Seldom, indeed, is it observed that, 
upon appointment to an agency 
which conducts adversary proceed- 
ings, a non-lawyer appointee must 
suddenly start to endeavor to do a 
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lawyer’s work. Without previous le- 
gal training, he must abruptly em- 
bark upon the legal process of analyz- 
ing Supreme Court and other judi- 
cial decisions; of applying statutes; of 
digesting legal pleadings; of ruling 
on points of evidence; of listening to 
the arguments of counsel; of making 
findings of fact and conclusions of 
law; and of writing opinions which 
are, in very large part at least, similar 
to opinions of the judiciary. 

Second, members of administra- 
tive agencies are subject to constant 
ex parte interference, interruptions 
and influence which no judge of the 
courts vested with judicial power 
would tolerate and which would be 
the most flagrant violations of Canon 
17 of the Canons of Judicial Ethics 
of the American Bar Association. 
That Canon prohibits “private inter- 
views, arguments or communications 
designed to influence” a judge’s de- 
cision. Yet it is common practice for 
litigants and their counsel to confer 
privately with members of adminis- 
trative agencies and their examiners 
who are in the process of judging a 
case, and to approach them in other 
ways which no judge of the courts 
vested with judicial power would 
permit. Also, it is common practice 
for Congressmen to bring pressure 
on these administrative judges by 
calling them on the telephone or 
writing letters with requests or de- 
manding reasons for decisions—all 
demands that they would not dare 
to address to the judges of the courts. 
So long as administrative judges do 
not feel that they are subject to the 
Canons of Judicial Ethics, many 
Congressmen feel that they cannot 
refuse a constituent’s request to in- 
terfere, and the administrative judge 
does not dare to tell a Congressman 
that he should keep out of a case 
which is in the process of litigation. 
The fault lies, not with these indi- 
viduals, but with the system which 
permits such interference and its ad- 
verse effect on public confidence in 
the agencies. 

Third, many agencies permit non- 
lawyers to serve as trial counsel in 
adversary proceedings before them. 
That is something wholly inconsis- 





tent with the character of those pro- 
ceedings. It gives the impression that 
those proceedings do not even in- 
volve law; it misleads the public; and 
very considerably heightens the con- 
fusion.! 

Fourth, certain agencies have ac- 
quired notoriety for bias or favorit- 
ism, that is, for favoring or opposing 
one segment of our economy beyond 
or contrary to the applicable provi- 
sions of law; or for seeking to effec- 
tuate political philosophies rather 
than the law. Such conduct is not 
equal justice under law, but “justice” 
administered to favor pressure 
groups; and it has had a shattering 
effect on public confidence in the ad- 
ministrative process. 


A Growing Indifference 
to Interference with Property Rights 


Fifth, we have seen, in the reviewing 
courts themselves, a growing indif- 
ference to the interference by gov- 
ernment officials with property 
rights. While government regulation 
has greatly increased, bringing a pro- 
portionate increase in suits for judi- 
cial review, the reviewing courts have 
not assumed the increased burdens 
of labor, analysis and articulation 
that is inherent in the increase 
in this litigation, in corresponding 
proportions. To be sure, they have 
shown a suddenly animated tendency 
to upset administrative action which 
interferes with personal liberty. But 
they have shown a clearly opposite 
tendency to stamp with approval ad- 
ministrative action which interferes 
with property rights only. They have 
thus partially devitalized judicial re- 
view where property rights are con- 
cerned. So in Bridges v. Wixon, 
326 U.S. 135 (1945), the Supreme 
Court went to great lengths to upset 
an administrative decision interfer- 
ing with liberty, while in Securities 
and Exchange Commission v. Chene- 
ry Corporation, 332 U.S. 194 (1947), 
it went to equally great lengths to 
approve administrative action which 
interfered only with property rights. 
This relative indifference to what a 
government official may do with pri- 
vate property has kept public con- 
fidence in the administrative process, 


The Administrative Process 





so far as the business community is 
concerned, at least, close to the low 
of the nineteen-thirties. And the com- 
ment may be made, in passing, that 
while there is much more to law and 
life than property rights, most so- 
called “human rights” are subtly but 
indisseverably bound up with prop- 
erty rights so that an extinguishment 
of one of the latter is necessarily an 
interference with the other. 

In any event, in the writer’s view, 
arbitrary or otherwise illegal action 
does not become any less arbitrary 
or any more legal because the ad- 
ministrative action assailed has in- 
terfered with property rights rather 
than with liberty. Indeed, arbitrari- 
ness and the other principles which 
determine illegality appear to pre- 
sent uniform standards of rather def- 
inite hue which do not change their 
colors, like the chameleon, with the 
surrounding scenery and bric-a-brac. 
Hence, if equal justice under law is 
to apply fully to the administrative 
process, it would seem that the legali- 
ty of administrative action should be 
determined by a uniform set of rules, 
regardless of the subject to which 
the administrative action is directed. 

Sixth, we have had a growing as- 
sertion that the “expertise” or “ex- 
perience” of an administrative agen- 
cy should be an independent ground 
for upholding an administrative de- 
cision. In the Chenery Corporation 
case, the administrative decision was 
said to have been judicially upheld 
on mere deference to the “experi- 
ence” of the agency.? References to 
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. See vom Baur, Standards of Admission for 
Practice before Federal Administrative Agencies, 
a Report for the Survey of the Legal Profession, 
Prentice Hall, 1953. 

2. See Mr. Justice Jackson dissenting in Securi- 
ties and Exchange Commission v. Chenery Corpo- 
ration, 332 U.S. 194, 210, 212, 214 (1947): *‘l 
feel constrained to disagree with the reasoning 
offered to rationalize this shift. It makes judicial 
review of administrative orders a hopeless formal- 
ity for the litigant, even where granted to him 
by Congress. It reduces the judicial process in 
such cases to a mere feint. . . . As there admitted- 
ly is no law or regulation to support this order we 
peruse the Court's opinion diligently to find on 
what grounds it is now held that the Court of 
Appeals, on pain of being reversed for error, was 
required to stamp this order with its approval. 
We find but one. That is the principle of judi- 
cial deference to administrative experience. That 
argument is five times stressed in as many differ- 
ent contexts. . . . If it is of no consequence that 
no rule of law be existent to support an adminis- 
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The Administrative Process 


the “expertise” or “experience” of 
an agency are often used to indicate 
that the agency is so “expert” that it 
must have had good legal reasons for 
its action even though it did not 
bother to state them. 

In the writer's view, this concept 
of administrative “expertise” as pro- 
viding a ground of decision going 
beyond what is revealed by the rea- 
sons which the agency has stated in 
writing is sheer illusion. No ex- 
pointed to an administrative agency 
becomes miraculously clothed with 
“expertise”, or anything else except 
the legal responsibilities of the of- 
Congressman or other person ap- 
fice. Those members of the agencies 
who are truly expert can best por- 
tray their expertness through use of 
the written word and high-grade ar- 
ticulation. Indeed, no substitute for 
the settlement of disputes appears yet 
to have been found for that just and 
learned judge with wide experience, 
of the courts vested with judicial 
power, who can readily absorb what- 
ever subject comes before him and 
analyze and describe it clearly in 
writing, unbuttressed by claims that 
he is more expert than he can por- 
















































tray. 
That just and learned judge, 
whose habitual method of work is 


realistic, penetrating analysis and 
clear, precise articulation, is still at 
the apex of respect of the legal pro- 
fession. He fits the long-range re- 
quirement of public confidence that 
the job of a judge is not to coerce 
through mere application of the 
power of sovereignty, but to _per- 


suade. And he has what may be 
called the truly professional ap- 
proach. 


So, when administrative judges go 
to the very opposite extreme and in- 
adequately state their reasons, their 
decisions can scarcely seem any bet- 
ter when bolstered by assertions of 
“expertise”. If good grounds exist in 
support of a decision they can be 
stated; if they cannot be stated, the 
chances are that they do not exist. 
And when a reviewing court relies 
on “expertise” or “experience” as a 
ground of an administrative decision, 
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it not only encourages the agencies 
to be cryptic or even sloppy in their 
decisions; to seek to effectuate politi- 
cal or other extra-legal considera- 
tions under the guise of “expertise’’; 
and to increase the number of suits 
for judicial review; but it also de- 
stroys public confidence in the ad- 
ministrative process. 

Finally, our judicial tradition is a 
tradition of close reasoning as well 
as a tradition of fair play, and both 
these traditions are of the most vivid 
personal meaning to lawyers and 
stand firmly in the very foreground 
of their minds. While it may not be 
fashionable to discuss it, close reason- 
ing may still perhaps.'be said to be 
the basic method of a lawyer’s work. 
It gives him that keen sensitiveness 
to the specific as well as to the gener- 
al; to that natural thirst which mere 
generalities seem to have for neces- 
sary support in specific facts, details 
and principles; and to precision and 
orderliness in structures of ideas. It 
is undoubtedly the basic method of 
attack and defense over every fine 
point disputed in the courts; of the 
drafting of every pleading, still an 
art though now a retrograding one; 
of the examination and cross-exami- 
nation of witnesses, and the conduct 
of a trial; of drafting agreements, 
with that absolute precision in lan- 
guage and structure which is essen- 
tial; and, last but not least, of ar- 
riving at that simplicity in presenta- 
tion which is the essence of good 
legal work. 

The upshot of all this is that the 
lawyer instinctively judges the whole 
realm of law and life through the 
microscope of close reasoning. He is 
seldom persuaded by any legal pro- 
nouncement which boils down to 
generalities of vague contour only. 
He knows, as only one can know who 
has learned from the intensive ex- 
perience of practicing law with its 
insight into human nature, that hu- 
man work is not always well done; 
that some people still have ulterior 
motives which they seek to effectuate 
by indirection; that human nature 
still has the weaknesses which history 
has so repeatedly portrayed; that po- 


litical and other extra-legal consider 
ations in the activity of administra. 
tive agencies are not altogether un- 
known; and that vague generalities 
and obscure language, unsupported 
by the hard structure of close rea- 
soning, usually provide only a venee1 
behind which incomplete or faulty 
reasoning, extra-legal considerations 
or ulterior motives may lie concealed. 
Hence, when an administrative ce- 
cision is unsupported by close reason- 
ing, the Bar is not persuaded by it, 
and public confidence in it is im- 
possible. 

If the administrative process is, in 
the future, to hold its own in com. 
petition with the judicial process, it 
can only be with the support of pub- 
lic confidence. And if we are to bring 
that about, (1) only qualified law- 
yers should be appointed to the ma- 
jor agencies which conduct adversary 
proceedings comparable to litigation 
in the courts, and they should be 
appointed for life as administrative 
judges, subject to the Canons of Ju- 
dicial Ethics; (2) non-lawyers should 
be prohibited trom serving as trial 
counsel in adversary administrative 


proceedings, with a grandfathei 
clause to protect those already ad- 
mitted; and (3) the reviewing 


courts should, firmly and without 
vacillation, extend the judicial tradi- 
tion, as a tradition of close reasoning 
as well as one of fair play, to ad- 
ministrative litigation. The burden 
of obtaining the support of public 
confidence for the administrative 
process is on the reviewing courts, 
as well as on Congress and the Presi- 
dent. 





trative order, and the Court of Appeals is obliged 
to defer to administrative experience and to sus- 
tain a Commission's power merely because it has 
been asserted and exercised, of what use is it to 
print a record or briefs in the case, or to hear 
argument? Administrative experience always is 
present, at least to the degree that it is here, 
and would always dictate a like deference by 
this Court to an assertion of administrative power. 
Must the reviewing court, as this Court does in this 
opinion, support the order on a pesumptive oF 
imputed experience even though the Court is ob- 
liged to discredit such experience in the very 
same opinion? Is fictitious experience to be con- 
clusive in matters of law and particularly in the 
interpretation of statutes, as the Court's opinion 
now intimates. 

3. See vom Baur, ‘Adversary Administrative °'o- 
ceedings: The Problems of Laymen as Tria! © 
sel'', 37 A.B.A.J. 747 (October, 1951) 
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The Taft-Hartley Act: 


A Method for “Union Busting | 


by Robert W. Gilbert - of the California Bar (Los Angeles) 


® In the June issue of the Journal (40 A.B.A.J. 398), George Rose, of the 
indianapolis Bar, argued that the Taft-Hartley Act has been unjustly accused 
of being a ‘“‘union-busting’ measure. Mr. Gilbert disagrees with Mr. Rose's 


position and tells why in this article. 





® Is it a “lurid misrepresentation” 
to describe the provisions of the 
laft-Hartley Act as a “union bust- 
ing” law? George Rose, former at- 
torney for the National Labor Rela- 
tions Board, so advised his readers 
in a recent article published in this 
JOURNAL,! contending that “Some- 
one apparently had sold Mr. Eisen- 
hower a ‘bill of goods’ on ‘union 
busting’, which, in his unfamiliarity 
in this field, he had accepted as gen- 
uine, 

Far from being a “myth”, the Tait- 
Hartley method for “union busting” 
Was actually put into practice before 
the Labor Management Relations 
Act of 1947 was upon the statute 
full year. This 
swrike-breaking formula was success- 
lully used to destroy collective bar- 
g.ining in a Los Angeles, California, 
paper-processing plant.? A compari- 
son of the facts of this actual case 
with the hypothetical case set forth 
in Mr. Rose’s article will readily 
demonstrate that President Eisen- 
ower knew what he was talking 
«bout when he told the 1952 A.F. of 
!.. convention in New York that “the 

iw might be used to break unions”. 


books a modern 


Printing Specialties Local 388, al- 
filiated with the International Print- 
ing Pressmen and Assistants Union 
of North America, A.F. of L., was 
first recognized under the Wagner 
Act as the statutory exclusive bar- 
gaining representative for produc- 
tion employees of the Los Angeles 
plant of Sealright Pacific, Ltd., dur- 
ing the month of September, 1941. 
Sealright Pacific is a part of the allied 
paper conversion industry, being en- 
gaged in converting paper into milk 
bottle caps and food containers. 

For six years prior to the passage of 
the Taft-Hartley amendments to the 
National Labor Relations Act, mem- 
bers of Local 388 bargained collec- 
tively with Sealright Pacific over 
wages, hours and working conditions, 
without any strike, lockout or other 
similar interruption of production 
taking place. 

On June 23, 1947, the Taft-riict- 
ley Act became the law of the land, 
over the veto of President Truman. 
Local 388 informed this employer of 
its desire to propose modifications in 
the existing contract on August 16, 
1947, by giving sixty days’ written 
notice, as required by the terms ot 





the collective bargaining agreement 
and in accordance with Section 
8(d)(1) of the Taft-Hartley Act. 
(The company apparently did not 
give the union any notice of its de- 
sire to terminate the agreement.) 

During August and September, 
1947, approximately six negotiating 
meetings were held between duly 
elected representatives of Local 388 
and Company officials but no fina! 
settlement was reached. In compli 
ance with Section 8(d)(3) of the Taft- 
Hartley Act, Local 388 notified the 
Federal Mediation and Conciliation 
Service and the California State De- 
partment of Industrial Relations 
that a dispute existed between the 
union and the company over wages 
and paid holidays. 

Some five additional negotiating 
meetings were held under the aus- 
pices of a United States Commission- 
er of Conciliation, who had been 
assigned to the dispute. Complete 
agreement was reached between the 
two parties as to all contract previ- 
sions, except wage rates and holiday 
pay. 

At that time, Local 388 repre- 
sented almost 2,000 employees in the 
allied paper conversion industry in 
the City of Los Angeles and vicinity. 





“The Taft-Hartley Act: The Myth of 
40 A.B.A.J. 398. 
ltd., Case No 


1. Rose, 
Union Busting’ "’, 

2. Matter of Sealright Pacific 
21-RM.-39 
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Under established union wage scales 
set forth in written contracts, over 
1,500 union members were then 
guaranteed from $1.20 to $1.3314 per 
hour for the lowest paid male job 
classification, and from $1.10 to 
$1.22 per hour for the lowest paid 
female classification, with progress- 
ively higher rates for the more skilled 
jobs. Sealright Pacific finally offered 
the union a male base rate of $1.10 
and a female’ base rate of 9214¢, 
which would be raised to 95¢ the fol- 
lowing year. Although the prevailing 
union contracts called for six paid 
holidays annually, Sealright Pacific 
refused to pay for more than three 
holidays a year. 


Employees Reject 
Company's Offer 


The Sealright employees rejected the 
company’s final offer, which was 
from 10¢ to 2912¢ below the estab- 
lished union scale, in a secret ballot 
election. The union secretary, in an 
effort to avoid a strike, proposed a 
compromise wage settlement, at a 
point below the union scale. He even 
offered to arbitrate the wage dispute 
as an alternative to strike action. The 
compromise wage proposal and the 
offer to arbitrate were both summari- 
ly refused by the company’s vice 
president. 

On October 27, 1947, Local 388 
went on strike at Sealright Pacific, 
following a secret ballot strike vote 
by the Sealright production em- 
ployees and passage of a supporting 
resolution at a general membership 
meeting of the union. When the 
strike took place, all of the ninety- 
one production employees of the Los 
Angeles plant were members in good 
standing of Local 388. All but three 
of these ninety-one employees joined 
the strike against the employer. 

Because of the nature of the prod- 
ucts involved (milk bottle caps and 
paper food containers), Local 388 re- 
sorted to roving picket lines to ad- 
vertise the existence of the strike, as 
well as primary picketing at the 
plant. Sealright’ promptly invoked 
the “secondary boycott” provisions of 
the Taft-Hartley Act [Section 8 (b) 
(4) (A)] to secure “cease-and-desist” 
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orders from the National Labor Re- 
lations Board and the federal courts 
prohibiting the union from picketing 
Sealright’s products.’ 

Under the Wagner Act, employers 
were not permitted to seek a repre- 
sentation election from tlie National 
Labor Relations Board unless two 
or more rival unions claimed bar- 
gaining rights, although 30 per cent 
or more of the employees could set 
the wheels in motion to allow the 
workers to switch unions by secret 
ballot vote. Employers could not call 
for an election just because their em- 
ployees were on strike. 

Under the Taft-Hartley Act, as 
applied in the Sealright case, the 
struck employer was permitted to 
call for an election whenever it de- 
cided to do so, and the economic 
strikers were forbidden to vote at 
the election. 

Section 9(c)(1)(B) of the Taft- 
Hartley Act provides that the Board 
“shall investigate” the employer’s 
petition and “shall” hold a represen- 
tation hearing whenever it has “rea- 
sonable cause to believe that a ques- 
tion of representation affecting com- 
merce exists”. While there still must 
be a 30 per cent showing of interest 
in other types of cases, a struck em- 
ployer, like Sealright Pacific, may 
obtain a hearing and an election up- 
on the bare allegation that “one or 
more individuals or labor organiza- 
tions have presented to him a claim 
to be recognized”’.t 

On March 10, 1948, Sealright Pa- 
cific filed its representation petition 
pursuant to Section 9(c)(1)(B).5 Only 
one continuance was granted, upon 
the joint request of the company and 
the union. The hearing was held and 
concluded in less than one business 
day on May 5. Briefs were filed in 
Washington by May 24. 

The Board’s subsequent decision 
and direction of election specifically 
excluded “employees on strike” from 
the list of eligible voters, in accord- 
ance with Section 9(c)(3) of the 
amended act. The union had con- 
tended that (1) “there is no reason- 
able cause to believe that a question 
of representation affecting commerce 
exists”; (2) “unfair labor practice 


charges were still pending before the 
Board and ‘waivers’ had not been 
obtained from the employees or the 
Union”; (3) “there is no showing 
that the previous contract between 
the Employer and Local #388 had 
been properly terminated and rec. 
ognition withdrawn in conformity 
with the Act”, and (4) “Congress 
did not intend to permit the use of 
employer petitions for strike-break- 
ing purposes.” 

The Board made no ruling upon 
this last claim. As to the remaining 
contentions, a three-member panel 
of the Board held that (1) “The 
Board does not administratively re. 
quire a preliminary showing of in- 
terest for the processing of petitions 
filed by employers”; (2) “Al 
though no waivers were secured from 
either the employees or the Union 
in connection with . . . unfair labor 
charges, the waiver secured from the 
Employer . . . is sufficient to warrant 
the holding of the election”; and (3) 
“In view of the fact that the Union 
gave timely notice to modify . . . the 
contract constitutes no bar to these 
proceedings.” 

When the union moved for recon- 
sideration because the decision failed 
to pass upon the lack of congres- 
sional intent to authorize this type of 
“strike-breaking”, the Board denied 
the motion and reaffirmed its direc- 
tion of election with the state- 
ment that “the Board construes the 
Union’s strike for its demands to 
constitute a continuing request upon 
the Employer for recognition”. A 
union request to postpone the elec- 
tion for approximately ten days be- 
cause of absence of union officials 
from the city was immediately denied 
and the vote held within thirty days 
after the decision had been rendered. 


Employees Vote 
Against Union 


Of 110 eligible voters among the 





3. LeBaron v. Printing Specialties Union, Febru- 
ary 3, 1948, 75 F. Supp. 678; Printing Specialties 
Union vy. LeBaron, (C.C.A. 9th), December 13, 
1948, 171 F. 2d 331; Matter of Printing Special- 
ties Union, March 24, 1949, 82 N.L.R.B. 271. A 
petition for certiorari to the Supreme Court of the 
United States was withdrawn for mootness. 

4. Matter of Felton Oil Company, 78 N.L.R.B., 
No. 141. 

5. Case No. 21-RM-39, supra, note 2. 
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strike replacements, 100 cast ballots. 
Of some eighty-nine unchallenged 
ballots, twenty-six were for the union 
and sixty-three against the union. 
The strike was broken. No new elec- 
tion could be held for at least an- 
other full year, under the Taft-Hart- 
ley amendments. 

Preceding the Sealright election, 
the company had sent a form letter 
to the home of each voter. The com- 
pany’s vice president also read a 
long prepared speech to the strike- 
breaking employees just before the 
balloting stating “There is nothing 
the Union can get from us that you 
cannot obtain directly. . . . Frankly, 
we hope you do not join the Union. 
... Unionization is something that 
is easily done but not so easily un- 
done. . .. The Company has not had 
a contract with the Union for many 
months, and if it so desired it could 
have laid off any or all of the em- 
ployees during that period. - 
Election propaganda literature and 
posters were also placed on the bulle- 
tin boards by supervisors as part of 
the company’s campaign for a vote 
against the union. Objections to this 
conduct on the part of management 
filed by the striking union were over- 
ruled by the Board with the observa- 
tion that the company’s anti-union 
statements fell “within the area of 
free speech as defined in Section 8(c) 
of the Act”. 

As Mr. Rose somewhat sarcasti- 
cally observed, Section 13 of the Taft- 
Hartley Act supposedly guarantees 
that the amendments will not “inter- 
fere with, impede, or diminish in 
any way the right to strike”. The 
Senate Labor Committee assured the 
upper house when the legislation was 
pending that the amendment which 
later became Section 9(c)(1)(B) “does 
not impair the Board’s discretion to 
dismiss petitions by employers where 
the existence of an outstanding col- 
lective bargaining agreement or some 
other special condition makes an 
election at that time inappropriate”.® 
Nevertheless, in the Sealright case, 
as mentioned above, the Board acted 
upon the employer’s request and di- 
tected a vote among the strike 


breakers alone, without regard to the 
fact that Local 388 had been the 
recognized bargaining agent for six 
years, had been authorized to call 
the strike by secret ballot, and had 
been supported in the strike by all 
but three workers in the plant. 

If the President was “sold a bill 
of goods” during the political cam- 
paign because of lack of knowledge 
in the labor law field, why was it that 
a week later, on September 24, 1952, 
at Benton Harbor, Michigan, Sena- 
tor Taft himself declared that “the 
amendment referred to by General 
Eisenhower as necessary to prevent 
the possible use of the law as a union- 
busting law” would be “desirable’’? 

Both Senator Taft in his 1952 Ben- 
ton Harbor speech and President 
Eisenhower in his January 7, 1954, 
State of the Union message recog- 
nized that experience under the 
Taft-Hartley Act demonstrated that 
“it can_be improved”. When the 
President; transmitted his specific 
proposals, for Taft-Hartley Act 
amendments to the Congress on Jan- 
uary~ 11, the-Chief Executive said, 
in part: 

As the.Act is now written, employees 
who are engaged in an economic strike 
are prohibited from voting in repre- 
sentation ‘elections. In order to make it 
impossible for an employer to use this 
provision to destroy a union of em- 
ployees,- I recommend that, in the 
event.of an economic strike, the Na- 
tional Labor Relations Board be pro- 
hibited from considering a petition 
on the part of the employer which 
chajlenges the representation rights 


of the ' striking union. The 


prohibition against considering a pe- 
tition by the employer should contin- 
ue as long as the strike continues, pro- 
vided, however, that a _ reasonable 
limit of time, which I suggest be one 
year, be stipulated. 

Chairman H. Alexander Smith 
(R., New Jersey) of the Senate Com- 
mittee on Labor and Public Welfare 
promptly introduced a bill incorpo- 
rating the President’s proposals.? The 
Smith bill incorporated a proviso to 
Section 9(c)(3) of the amended Na- 
tional Labor Relations Act, reciting 
that: 


. in any lawful strike in which 
recognition was not an issue when 
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the strike began, no petition for an 
election filed by an employer pur- 
suant to Section 9(c) (1)(B) shall 
be entertained prior to the termina- 
tion of such strike or the expiration 
of one year from the commencement 
of such strike, whichever occurs 
sooner. ... 

This proviso was reported out by 
a majority of the Senate Committee 
with a “do pass” recommendation 
on April 14, 1954,8 strengthened by 
a slight change in wording. (As the 
bill was reported, “‘any lawful strike” 
would bar an employer petition un- 
less “recognition” was “the issue 
when the strike began,” rather than 
merely “an issue”’.) 

According to the majority of the 
Senate Labor Committee, which cer- 
tainly could not justifiably be ac- 
cused of “unfamiliarity in this field”, 
the proviso was intended to “secure 
the elimination of even potentially 
union busting provisions”. 

Mr. Rose implies that only “The 
unions contend that during a de- 





6. Senate Report 105, 80th Cong., pages 10-11. 
7. S. 2659, 83d Cong. 
8. Senate Report No. 1211, 83d Cong., 2d Sess. 


January, 1955 * Vol. 41 27 















































The Taft-Hartley Act 


pression it would be very simple for 
the employer” to break a union by 
invoking Sections 9(c)(1)(B) and 9(c) 
(3) of the amended Act. He ignores 
the findings of the Senate Labor 
Committee to the same effect. Dis- 
cussing the disenfranchisement of 
economic strikers, the committee re- 
port explains: 

Should economic conditions take 
a turn for the worse and the volume 
of unemployment become substan- 
tial, employers could conceivably util- 
ize the prohibition to eliminate the 
union with which they have been 
bargaining. Thus, with plenty of 
unemployed workers available, an 
employer might instigate a strike by 
refusing to accept reasonable union 
terms and conditions, replace the 
strikers from the ranks of the unem- 
ployed, and then either petition for 
a Board election or induce others to 
file such a petition. With most of the 
union adherents ineligible to vote, 
the election would probably go against 
the union. 

It was this possibility which led 
President Eisenhower, during his cam- 
paign in 1952, to declare that he 
wanted “no union-busting” provisions 
in the labor laws of the United States. 
It is true that Senator Goldwater 

(R., Arizona) expressed the belief 
that “the weight of the evidence pre- 
sented before the committee in its 
1953-54 hearings dictates against 
some of the concessions made to la- 
bor organizations” in the reported 
bill. But even he conceded that “‘per- 
haps with reason” there existed the 
fear by unions that “in bad times an 
employer could provoke a strike, re- 
place employees, call for a quick elec- 
tion, and break the union”. 
Speaker of the House Martin in- 
dicated on May 10, 1954, that the 
House Labor Committee would not 
bother to report out its own bill, 
since the prospects for Taft-Hartley 
amendments had faded in the 83d 
Congress when the Smith Bill was 
recommitted by a vote of fifty to 
forty-two in the Senate three days 
before. Before that time, however, 
a majority of the House Labor Com- 
mittee in executive session had 
adopted an amendment to Section 
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9 (c) (3) providing that “an election 
petition filed by an employer during 
any lawful strike shall not be consid- 
ered” until the strike ends or one 
year has elapsed. 

Mr. Rose has expressed the hope 
that “this situation will be clarified 
for the President”, because of his 
anxiety that the Administration may 
“rush too quickly to the aid of the 
unions.” Compare the American 
Federation of Labor’s position that 
the President’s proposal to prohibit 
employer petitions for one year after 
the start of an economic strike was 
“some improvement”, but such mi- 
nor changes would not “remove the 
major, objectionable features of the 
law’. The C.1.0O. also said that 
“The President now proposes not 
to outlaw union-busting, but merely 
to slow it down.” The United Mine 
Workers likewise characterized it as 
one of a “few piddling amend- 
ments”. In California, where the 
Sealright case had such a pro- 
nounced impact upon feelings of 
the local labor movement, the State 
Federation of Labor charged the 
President with “failure to conform 
with his commitment that union- 
strikers shall be given the right to 
vote” and deplored the recom- 
mended proviso to Section 9 (c) (3) 
as “‘a complete evasion and equivoca- 
tion” which produced “no solution 
to the problems”. 

At the Seventy-Third Annual Con- 
vention of the American Federation 
of Labor, held in Los Angeles, on 
September 24, 1954, President Eisen- 
hower told the assembled delegates: 

I saw I was challenged in one paper 
as to what I was going to say to this 
convention about my failure to re- 
deem my pledge to get away from the 
union-busting provisions of the Taft- 
Hartley Act. 

I am going to recommend to get 
rid of that provision. I also recom- 
mended and stated that I would rec- 
ommend measures for making certain 
that people in organized labor were 
not compelled to take an oath that 
they were anti-Communist, particu- 
larly when no one else had to do so. 
I think that is completely un-Ameri- 





can. | will do my best to get rid o| 
it ... if necessary I will take those two 
and put them in one special package 
by themselves in order that I can sa 
to you I kept that promise... . 


Like Attorney Rose, this writer 


has elsewhere expressed concern | 


for the strengthening of American 
democracy “at a time in the histor 
of the world when our basic liberties 
are again threatened by a totali 
tarian force which seeks to gain 
global political power’.® We agree 
that if “private enterprise” is 
crushed, the unhappy alternative 
would be Communism. We further 
believe, as President Eisenhower de 
clared in his State of the Union 
message, that ““The American econo. 
my is one of the wonders of the 
world. It undergirds our interna. 
tional position, our military secu. 


rity, and the standard of living of ff 


, 


every citizen.” It should never be 
ignored that the strength of that 
economy depends upon the orderly 
functioning of collective bargaining 
which in turn depends upon the 
institution of free trade-unionism. 

Neither management nor organ 
ized labor in America should be sub- 
jected to the undue burdens of harsh 
laws. The President showed real 
discernment when he told the Con- 
gress in urging revision of the Taft- 
Hartley Act: 


Federal labor-management legisla. 
tion at best can provide only the 
framework in which free collective 
bargaining may be conducted. It 
should impose neither arbitrary re- 
strictions nor heavy-handedness upon a 
relationship in which good will and 
sympathetic understanding should be 
the predominant characteristics. . - . 

In enacting labor-management leg- 
islation ,. . the right of working men 
and women to organize into unions 
and to bargain collectively with thei! 
employer . . . should remain a per 
manent policy of our Government 


In the public interest, the “union 
busting” provisions of the Tait 
Hartley Act should be eliminated. 





9. Gilbert, Union Publications and the ‘‘Unlowful 
Purpose Doctrine’’, 5 Labor Low Journal 175, a! 
page 182. 
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Corporate Distributions of Stock: 


A Bird's-Eye View of the New Code Provisions 


by William L. Kumler - of the California Bar (Los Angeles) 


® The Section of Taxation, working through an emergency committee and its 
committee chairmen, collaborated very closely with officials of the Treasury De- 
partment and of Congress during the legislative progress of the Internal Reve- 
nue Code of 1954. Through the hard work of the Tax Section's representatives 
and the sympathetic consideration of the government officials, many recom- 
mendations previously made by the American Bar Association and the Section 
of Taxation are contained in the 1954 Code. Among the members of the Section 
who participated actively in this legislative undertaking was William L. Kumler, 


Chairman of the Section’s Committee on Corporate Stockholder Relationships. 





* New concepts relating to the real- 
ization and recognition of income 
and gain to shareholders from cor- 
porate sources, as well as the many 
structural changes made in the 1954 
Revenue Code, will consternate prac- 
ticing lawyers for some time to come. 
As in most general revisions of very 
complicated statutes, it is difficult to 
discern precise points at which old 
rules have ceased to have significance 
and new rules control the tax con- 
sequences of a given transaction. 
When requested to submit an ar- 
ticle dealing with the changes in the 
income tax laws in the corporate 
shareholder area, it occurred to the 
writer that general practitioners, for 
the present at least, would welcome 
a bird’s-eye view of the applicable 
provisions of the Code rather more 
than a technical discussion. Accord- 
ingly, with the caveat that the sec- 
tions to which reference is made con- 
tain numerous technical conditions 
and limitations, not apparent from 


the material which follows, such a 
bird’s-eye view is offered as a basis 
for orientation in future study. 


Distributions of Stock 
and Stock Rights 
The atmosphere in connection with 
distribution ‘by a corporation of its 
own stock and stock rights has been 
greatly cleared by congressional rec- 
ognition of the “in solution” prin- 
ciple and by its rejection of the pro- 
portionate interest test employed in 
the Koshland, 298 U.S. 441, and 
Gowran, 302 U.S. 238, line of cases. 
In its Committee report, the Sen- 
ate states: 

As long as a shareholder’s interest 
remains in corporate solution, there is 
no appropriate occasion for the im- 
position of a tax. Accordingly, the 
general rule is that no tax is imposed 
upon the distribution of stock rights 
and stock dividends whether or not 
a particular shareholder’s proportion- 
ate interest in the corporation is 
varied . . . . [Sen. Fin. Com. Rep., 
page 44]. 


@ 


Under Section 305, adjustments in 
the capital structure of a corporation 
can be effected with great flexibility, 
and without attracting a tax, wheth- 
er the distribution be of common on 
common, preferred on common, com- 
mon on preferred or rights to ac- 
quire either. 

An exception is provided in the 
case of a stock distribution in lieu of 
money. A distribution is in lieu of 
money when the shareholder has an 
election to receive either cash, prop- 
erty or the stock dividend, or when 
the dividend is in discharge of prel- 
erence dividends for the current or 
preceding year. 

The latter provision is difficult to 
reconcile with the adoption of the 
“in solution” concept. Further, it 
would appear to provide a simple 
avenue of avoidance since a distri- 
bution is not deemed in lieu of mon- 
ey if made in discharge of preference 
dividends in arrears for more than 
one year. 

The proportionate interest ghost 
seems not to have been completely 
laid to rest. 


Ordinary Distributions 
of Property 


Passing to distributions of property 
by corporations, we find that while 
the proportionate interest test no 
longer has significance with relation 
to stock dividends, it has become the 
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guiding concept where distributions 
of money and property are con- 
cerned. For this purpose “property” 
includes the corporation’s own secu- 
rities. 

As one would expect, distributions 
of property without any reduction of 
the shareholders’ proportionate, com- 
mon, equity interests are treated 
as dividends under Sections 301 and 
316. 


Distributions of Property 
in Redemptions and Liquidations 


If the distribution is made in con- 
nection with a stock redemption, or 
in partial or complete liquidation, 
the receipt of the property will 
constitute dividend income or capi- 
tal gain under a precise set of ex- 
ceptions to the general rule that 
all distributions of property are 
deemed to be dividends to the extent 
of available earnings and profits. 

It is in these exceptions that we 
find the proportionate interest con- 
cept of controlling importance. 

The 1954 Code reaffirms the policy 
that the receipt of property in a 
complete liquidation of a corpora- 
tion is to be treated as upon a sale 
or exchange of stock so far as the 
stockholder is concerned. That is so, 
except for liquidations of “collaps- 
ible” corporations where, to plug 
the loophole of capitalizing unreal- 
ized gain on noncapital assets, gain 
from such liquidations and even the 
proceeds of sale of stock of collaps- 
ible corporations is treated as or- 
dinary income under Section 341. 

But aside from the collapsible cor- 
poration situation, gain from the 
reacquisition of stock upon distri- 
butions of property to a shareholder 
will be treated as upon a sale or ex- 
change by the shareholder in the 
following cases: 

(1) Where the distribution is in 
complete liquidation of the corpor- 
ation. Section 331. 

(2) Where the distribution is in 
partial liquidation of the corpora- 
tion. For these purposes a distribu- 
tion is in partial liquidation if it is 
simply one of a series of distributions 
in complete liquidation—or, if it is 
in redemption of a part of the cor- 
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poration’s stock, under a plan, which 
is not essentially equivalent to a 
dividend. 

At this point the 1954 Code de- 
parts from consistency with the pro- 
portionate interest concept and gives 
sale or exchange consequences even 
to a pro rata redemption in cases 
where there is a bona fide contrac- 
tion of the corporation’s business. 

To qualify as a corporate contrac- 
tion of business, the assets must 
consist of those attributable to cessa- 
tion of a part of the business which 
has been actively conducted for five 
years preceding the distribution— 
and immediately after the distribu- 
tion the corporation must continue 
to be engaged in a trade or business 
which also has been actively conduct- 
ed for a five-year period. Section 346. 

(3) In addition to the capital gain 
treatment provided in the case of 
complete and partial liquidations, 
Section 302 contains an _ intricate 
formula for the allowance of similar 
treatment respecting redemptions of 
stock from shareholders in the ab- 
sence of liquidation. 

Sale or exchange consequences 
result if: 

(a). The redemption is not essen- 
tially equivalent to a dividend. 

(b) The redemption is substantial- 
ly disproportionate. To qualify as 
substantially disproportionate, the 
distributee must own less than 50 per 
cent of the voting power after the 
redemption and by the redemption 
he must have reduced his proportion- 
ate interest in all common stock to 
less than 80 per cent of his propor- 
tionate interest before the distribu- 
tion. 

To preclude avoidance, it is pro- 
vided that a single distribution is 
not substantially disproportionate if 
it is one of a series of such distribu- 
tions to the shareholders, the end 
result of which amounts to a pro rata 
distribution to all shareholders. 

(c) A distribution in redemption 
is given sale or exchange consequenc- 
es if it completely terminates the 
shareholder’s ownership of all stock 
in the corporation. This provision 
codifies the rule of the regulations 
under Section 115 of the 1939 Code. 


(d) The same effect is given the 
redemption of stock pursuant to a 
plan or reorganization of a railroad 
corporation under Section 77 of the 
Bankruptcy Act. 

At this point it is necessary to 
note the emergence of a new concept. 
To implement the proportionate in- 
terest principle and preclude avoid. 
ance, capital gains treatment of re. 
demptions which either (1) termin- 
ate the shareholder’s interest or (2) 
are substantially disproportionate 
is made to turn upon rules which 
attribute to the distributee the own- 
ership of stock by his wife, parents, 
children, grandchildren, his partner- 
ship, a trust of which he is benefici- 
ary or a corporation of which he 
directly or indirectly owns over 50 
per cent of the stock. 

In the case of a complete termina- 
tion of the shareholder’s interest, 
the attributed ownership rule is re- 


‘laxed. Stock ownership is not attri- 


buted if the shareholder has no in- 
terest in the corporation immediately 
after the distribution either as share: 
holder, officer, director or employee 
and does not acquire any such inter- 
est for the next ten years, except by 
bequest or inheritance. 

But the relaxing provision does 


not help the distributee if, within & 


ten years prior to the distribution, he 


has either acquired any stock from, | 


or transferred any stock to any per 
son whose ownership of such stock 
would be attributed to him. 

This is the fine print which takes 
away his benefits and virtually locks 
him into the corporation for ten 
years. If the stock is closely held and 
not salable to outsiders, redemptions 
with capital consequences will be 
extremely difficult to accomplish un- 
less there have been no gifts, sales 
or exchanges between members of 
the family for ten years prior to the 
desired redemption. If one member 
of the related group is in dire finan- 
cial straits, he may have a difficult 
time extricating himself. 

It will be apparent that confusion 
will arise at an early date respecting 
whether, if a redemption fails to 
qualify under Section 302, capital 
treatment may nevertheless be ob- 
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tained through a partial liquidation 
under Section 346. 

Subsection (c) of Section 346 con- 
tains language which the Senate 
Report states is designed to give 
precedence to the partial liquida- 
tion under Section 346 over the re- 
quirements of Section 302. The re- 
port cites an example in which own- 
ership by a man’s son—which would 
invoke the sanction of Section 302— 
does not operate to preclude capital 
treatment under Section 346 when 
the father’s stock had been com- 
pletely redeemed, but he reacquired 
an interest in the corporation within 
ten years. 

It is not clear whether integration 
of the stock redemption provision 
of Section 302 with the reorgani- 
zation provisions of Part III of Sub- 
chapter C is intended or not. Section 
356, the “boot” provision relating 
to reorganizations, contains lan- 
guage similar to Section 112 (c) of 
the 1939 Code but says nothing 
about the treatment to be given a 
reorganization which results in a 
substantially disproportionate dis- 
tribution. 

Until such integration is achieved, 
taxpayers will still be faced with the 
inconsistencies of differing tax con- 
sequences in economically similar 
transactions. 


Stock Redemption 
“Bail Outs" 


To prevent avoidance of dividend 
taxes on corporate distributions two 
loopholes are plugged in the 1954 
Code. 


Section 304 covers (1) the pur- 
chase from shareholders of the stock 
of a parent corporation by its sub- 
sidiary, and (2) the purchase of 
stock by one of two so-called “broth- 
er-sister” corporations where 50 per 
cent or more control of both is held 
by the same persons. The attributed 
Ownership rules apply and the tax 
consequences are integrated with the 
redemption provisions of Section 
302 

But by far the most important 
loophole plug is found in Section 
306 which is designed to prevent tax 
avoidance through the preferred 


stock bail-out device. 

Heretofore, preferred stock dis- 
tributed as a non-taxable stock divi- 
dend on common could be sold to an 
outsider after holding it six months. 
Later such preferred stock would be 
redeemed from the buyer. By this 
device the selling shareholder re- 
ceived the equivalent of a dividend 
at capital gain rates. 

Section 306 establishes a new defi- 
nition, namely “Section 306 Stock,” 
which includes: 

(a) Stock received as a non-taxable 
stock dividend other than common 
on common; 

(b) Stock, other than common, re- 
ceived in corporate reorganizations, 
spin-offs and split-ups where receipt 
of such stock is essentially equivalent 
to a stock dividend; 

(c) Stock acquired in such a man- 
ner as to have a substituted basis de- 
termined by reference to Section 
306 stock, as for example by gift or 
in a tax-free reorganization; 

(d) Stock rights are treated as 
stock and stock acquired by the ex- 
ercise of such rights is treated as 
stock distributed at the time the 
rights were received. 

When Section 306 stock is disposed 
of, the amount realized is treated as 
gain from the sale of a non-capital 
asset with carefully delineated ex- 
ceptions: 

(a) Section 306 does not apply to 
the disposition of any stock if re- 
ceived in a distribution to which the 
1939 Code applied. 

(b) Section 306 does not apply to 
a disposition not in redemption, and 
which terminates the entire interest 
of the shareholder in the corpora- 
tion providing such stock is not ac- 
quired by any person whose owner- 
ship would be attributed to the 
transferor. 

(c) Section 306 does not apply to 
dispositions by way of redemption 
in complete or partial liquidation as 
defined in Part II. Sections 331, 346. 

(d) Section 306 does not apply to 
a disposition upon which gain or loss 
is not recognized. 

(e) If the Treasury can be con- 
vinced that the distribution and dis- 
position were not pursuant to a plan 


Corporate Distributions of Stock 
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in Los Angeles. He is a member of the 
Ohio and California Bars and of the 
Section of Taxation of the American 
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the Section’s Committee on Corporate 
Stockholder Relationships. 





having tax avoidance as one of its 
principal purposes, Section 306 will 
not apply. 

(f) Lastly, Section 306 does not 
apply to any stock distributed at a 
time when a distribution of money 
in lieu of the stock would not have 
been a dividend, i. e., when no ac- 
cumulated earnings or profits ex- 
isted. 

Under special rules, if Section 306 
stock is down-graded by conversion 
into common stock the latter is not 
to be treated as Section 306 stock. On 
the other hand, if common stock is 
convertible to other than common 
or into property, it will not be 
deemed to be common stock. Avoid- 
ance attempted through the device 
of changing the terms and condition 
of any stock after issue is also pre- 
cluded. 

It requires no great exercise of im- 
agination to envisage the pitfalls 
that will be excavated by declara- 
tions of preferred stock dividends on 
common which are covered by the 
new rules. For example, dispositions 
which produce ordinary income con- 
sequences may not be within the con- 
trol of the holder of such stock, as 
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in the case of a sale of stock pledged 
to secure a debt. 


Special Case 
Liquidations 


In passing the consequences of cor- 
porate liquidations two special cases 
are worthy of note: 

(a) That the rule in Kimball 
Diamond Milling Co., 187 F. 2d 718, 
has been written into the statute in 
modified form. A corporation which 
acquires 80 per cent or more of the 
stock of another corporation in or- 
der to obtain the latter’s assets will 
take as its basis for the assets the ad- 
justed basis of the stock. Section 334. 

(b) Also, no gain or loss is realized 
by a corporation in situations exem- 
plified by the Court Holding Co. de- 
cision (324 U.S. 331), where a sale 
of assets by a corporation’s share- 
holders after liquidation was at- 
tributed to the corporation because 
it had negotiated the sale prior to 
distribution of the property to the 
shareholders. Under Section 337, in 
specified cases, gain is not recognized 
to a corporation which sells assets 


during the course of a complete liq- 
uidation. Collapsible corporations 
are denied the benefits of this pro- 
vision. 


Corporate Reorganizations 


In the area of corporate organiza- 
tions and reorganizations, the pro- 
visions of the 1939 Code have been 
rearranged structurally to a consid- 
erable degree, but with certain im- 
portant changes, the general scheme 
of the former law has been retained. 

The provisions of old Section 112 
(b) (5) have been carried into new 
Section 351 but the former require- 
ment that stock be issued substan- 
tially in proportion to the value of 
property paid in has been elimin- 
ated. Disproportionate issuance of 
stock may, however, give rise to a 
taxable gift or to income attribut- 
able to services. 

The general definitions of reor- 
ganizations under prior law have 
been retained. They include: 

(a) Statutory mergers and consol- 
idations; 


(b) Acquisition of controlling 
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stock in another corporation solely 
for voting stock; and 

(c) Acquisition of substantially all 
the properties of another corpora- 
tion solely for voting stock; and 

(d) A transfer by one corpora- 
tion of all or a part of its assets to 
another corporation if, immediately 
after the transfer, the transferor or 
its shareholders are in control of the 
transferee. 

A requirement not in the 1939 
Code has been added to the defini- 
tion of this type of reorganization 
and is to the effect that the exchange 
will not qualify as a “reorganization” 
unless the stock or securities received 
by the transferor are distributed to 
its shareholders. 

The Senate Committee Report 
indicates that Section 351, the equiv- 
alent of Section 112(b) (5) of prior 
law rather than the (d) definition 
above, is intended to cover the crea- 
tion of a subsidiary corporation 
when the parent retains the stock or 
securities received for property paid 
in. 

In addition to the above, recap- 
italizations and mere changes of 
form and identity are retained in 
the definition. 

Under special rules relating to 
the definitions of types of reorganiza- 
tion, the rules of the Groman (302 
U.S. 82) and Bashford (302 U.S. 454) 
decisions are abrogated. Section 368. 

It is specifically provided that as- 
sets received in the transaction may 
be transferred to a corporation con- 
trolled by the transferee. Further, 
if assets are transferred to a subsidi- 
ary of the corporation whose stock 
is given in exchange, both parent 
and subsidiary are parties to the re- 
organization. 


Spin-Offs, Split-Ups 
and Split-Offs 


Specialized treatment is given such 
divisive reorganizations as spin-offs, 
split-ups and split-offs. Although cov- 
ered by the reorganization defini- 
tions, to qualify as such the transfer- 
or corporation must distribute the 
stock and securities of the trans- 
feree to its shareholders. The Senate 
Report states that by this rule it is in- 


tended that the tax consequences ol 
divisive reorganizations will be con. 
trolled by the particular require. 
ments of Section 355. 

Compliance with the requirements 
of Section 355 will permit tax-free 
distribution of corporate stock ol 
the resulting corporation in situa- 
tions heretofore not possible. 

It is made clear that in the case 
of discordant shareholder groups, the 
existing corporation may be divided 
into two new corporations and each 
shareholder group may then go its 
own way. 

Further, a parent corporation 
holding 80 per cent control of a sub- 
sidiary may distribute the stock of 
the subsidiary to its own sharehold- 
ers without recognition of gain to 
the latter. 

It makes no difference how con- 
trol of the subsidiary was acquired 
except that its stock cannot have 
been acquired in a taxable transac 
tion within five years prior to the dis- 
tribution. 

Section 355 provides non-recogni- 
tion of gain: 

(a) Whether or not the distribu- 
tion of stock or securities is pursuant 
to a qualified reorganization; 

(b) Whether or not the distribu- 
tion is pro rata with respect to all 
shareholders. But here again dispro- 
portion may produce a taxable gilt 
or income taxable as compensation; 

(c) And lastly, whether or not the 
shareholder surrenders any stock in 
the distributing corporation. 

The limitations on non-recogni- 
tion of gain under Section 355 are, 
however, quite strict. 

If the transaction is used princi- 
pally as a device for the distribution 
of earnings, the tax-free status is lost. 

Further, it is required that both 
the distributing and controlled cor- 
porations shall have been actively) 
engaged in the conduct of a trade 
or business for a period of five years 
prior to the distribution. If, however, 
the distributing corporation prior 
thereto had as its only assets stock or 
securities of the controlled corpora- 
tions, the distribution will qualily 
if such controlled corporations were 
actively engaged in trade or business 
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for the required period. 

Lastly, the distribution of the 
stock of a controlled corporation 
cannot occur within five years after 
acquisition of control in a taxable 
transaction. 

With the changes noted the re- 
organization sections carry forward 
the prior rules that no gain or loss 
is recognized if stock or securities 
are exchanged solely for stock or 
securities in another corporation, 
party to the reorganization. 

There is one important exception 
in the case of securities received. If 
the principal amount of securities 
received exceeds the principal 
amount of securities surrendered, or 
if no securities were surrendered, the 
excess will be treated as other prop- 
erty and gain or dividend income 
may result under the “boot” section 
(Section 356). 

The provisions relating to basis 
of assets and stock received in non- 
taxable exchanges, and those relat- 


ing non-recognition of gain to cor- 
porate parties to reorganizations 
closely follow prior law and need no 
comment. 

In concluding this summary of the 
new Code provisions in the corpor- 
ate stockholder area, mention must 
be made of Section 382 which pro- 
vides for the complete loss of the de- 
duction resulting from prior net op- 
erating losses, in certain cases, and 
partial loss of such deduction in oth- 
ers. 

If in any taxable year any one or 
more of the ten largest stockholders 
of a corporation increase their hold- 
ings by fifty or more percentage 
points of the total outstanding stock, 
the net operating loss carryover from 
any prior year is not includible in the 
net operating loss deduction. 

Where ownership of a corporation 
changes by way of reorganization, the 
former shareholders must retain at 
least a 20 per cent continuity of in- 
terest after the transaction—other- 
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Advances, Personal Injury Cases. Pay- 
ments, pending trial in personal in- 
jury cases, by an attorney to or for the 
benefit of his injured client, for any 
purpose other than to cover expenses 
of litigation subject to reimbursement, 
are improper. 

=" A member of the Association asks 
our opinion on the basis of the fol- 


lowing statement: 


We are advised by one of our clients 
that certain attorneys who are respon- 
sible for the institution of a number 
of suits for personal injuries brought 
against it each year make a practice of 
paying substantial sums of money to 
their clients on a regular monthly bas- 
is during the periods while their suits 
are still pending. In some cases the 
payments are limited to an amount 
covering the subsiStence of the plain- 
tiff and members of his family. In oth- 
ers, money is paid in larger amounts. 
Justification for this is based on the 
fact that a bady injured client may 
be unable to work for many months 
following an accident and that the 
payments are merely an advance on 
iccount of the verdict. However, at 
least in some cases, the practice en- 
ables plaintiffs who might otherwise 


return to work to refuse to do so, to 
claim a continuing disability at the 
time of trial and, hence, to secure a 
larger verdict. 
Canons 6, 10, 27, and 42 
The opinion of the committee was 
stated by the Chairman and con- 
curred in by all members of the com- 
mittee. 
Canon 42, entitled “Expenses of 
Litigation” is as follows: 


A lawyer may not properly agree 
with a client that the lawyer shall pay 
or bear the expenses of litigation; he 
may be in good faith advance expenses 
as a matter of convenience, but sub- 
ject to reimbursement. 


Canon 10, entitled “Acquiring In- 
terest in Litigation” is as follows: 
The lawyer should not purchase 
any interest in the subject matter of 
the litigation which he is conducting. 
For a lawyer to make advances to 
an injured client to cover subsistence 
for him and for the members of his 
family while the case is pending does 
not constitute the advancement of 
expenses, the latter term referring to 
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wise, a proportionate reduction of 
the net operating loss carryovers is 
required. 

In conclusion it may be stated that 
broadened application of the “in 
solution” principle to transactions 
between corporations and _ their 
shareholders has decreased uncer- 
tainty to a large degree and has in- 
creased flexibility in the adjustment 
of corporate capital structures. On 
the other hand dividend distribu- 
tions, masquerading as sales of cor- 
porate stock, have been made much 
more difficult, if not impossible, to 
accomplish. 

What is perhaps more important, 
the tax consequences of the time 
factor in any given transaction are 
so far-reaching that no practicing 
attorney can safely advise his client 
respecting a stock distribution, re- 
demption or reorganization without 
careful analysis of the limitations 
that such transactions will impose 
upon the future conduct of his client. 


court costs, witness fees and expenses 
resulting from the conduct of the 
litigation itself, and not expenses un- 
connected with the litigation, al- 
though resulting from the accident. 
For a lawyer to advance such living 
costs is similar to making an advance 
on account of the prospective verdict. 
Clearly there is no expectation of 
reimbursement except out of the ver- 
dict. Accordingly, a lawyer who 
makes such advances acquires there- 
by an interest in the subject matter 
of the litigation which he is con- 
ducting, in violation of Canon 10. 
We have read the opinion of the 
Supreme Court of Illinois in People 
v. McCallum, 173 N.E. 827, 830-1 
(1930) , in which it is stated that the 
advancement of living expenses by a 
lawyer is contemplated by and justi- 
fiable under Canon 42. We are not 
convinced by the reasoning of the 
majority of that Court on this issue, 
and are of the opinion that Canon 
42 furnishes no justification for such 

advances. 
(Continued on page 38) 
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A Glance at History: 


by Everett E. Smith - of the Colorado Bar (Denver) 













‘Eleven Cases from the Attic of the Law 





® The eleven cases that Mr. Smith recalls in this article are not all famous nor 


of great legal importance. Their interest lies in the personalities concerned: 
General Thaddeus Kosciusko, the Polish patriot who fought for the cause of 
American independence; Benjamin Franklin, one of the great leaders of the 
Revolution; Samuel Tilden who almost became President of the United States. 
These men were involved in litigation long after their deaths—Franklin more 


than a century later. These and the other cases that Mr. Smith discusses make 


an interesting study. 





® A householder who has spent 
many years in one house and finds 
himself at last impelled to change 
his abode is surprised at the number 
and variety of relics, oddities, souve- 
nirs and just plain junk that have 
accumulated in the attic. The dis- 
position of the worthless and the 
outmoded is a tedious chore. When 
the variegated assemblage of the re- 
maining objects is viewed alresh and 
in its entirety, and the relation of the 
diverse articles to each other is noted 
for the first time the results may 
prompt the owner to make a pleased 
comment to the neighbors. 

The writer has had occasion re- 
cently to take inventory of some ol 
the various legal decisions which 
have come to his attention over a 
respectable period of years. The new 
look has disclosed, in addition to the 
usual intellectual refuse, a goodly 
storehouse of historical materials. 
The cases reflect the glory and glam- 
our of historical figures, touch upon 
the causes and conditions of war and 
minister to the antiquarian interest 
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in and curiosity about the incidental 
activities of our distinguished prede- 
cessors. 

In the ordinary lawsuit, as in othe 
matters, it is well to begin at the 
beginning. In dealing with the seam- 
less web of history, however, one has 
to be much less ambitious and a 
great deal more arbitrary. It was the 
American Revolution that gave birth 
to our country. We begin with the 
men of the Revolution and proceed 
more or less. chronologically. 

Ennis v. Smith,! though not de- 
cided by the Supreme Court of the 
United States until 1852, involved 
funds paid to Thaddeus Kosciusko 
for his services in the Revolution. 
‘The actual payment occurred follow- 
ing Kosciusko’s return to the United 
States in 1798. The funds were in- 
vested in American stocks and 
“placed under the care and direction 
of Mr. Jefferson”. Kosciusko died in 
1817. 

Belore discussing the various ques- 
tions of law requiring decision, Mr. 
Justice Swayne related: 





General Kosciusko came to_ the 
United States early in our Revolution- 
ary War, to join our army. He did so 
at first as a volunteer. In October 
1776, he received from Congress the 
commission of Colonel of Engineers. 
He served with great distinction until 
the close of the war, and then retired 
from the army, after our independence 
had been acknowledged, with the rank 
of Brigadier-General. He stood promi: 
nently with those great men of our 
own country, with whom he had given 
seven years of his life to secure its 
freedom and nationality. He returned 
to Poland, poorer than when he came 
to us, and was, in fact, our creditor 
for a part of his military pay. 

His subsequent career in Europe is 
a part of its history. All that we can 
say of it in connection with this case 
is, that he returned to the United 
States after he was released from the 
prisons of Catherine, by her son and 
successor, the Emperor Paul. Whilst 
he was absent from the United 
States, a military certificate for $12, 
280.54, had been issued, as due to him 
for services during the war... . 


The descendants of sisters of the 
decedent sued to recover the funds, 
as augmented. The existence of the 
claimants had been unknown at 
the time former President Jefferson 
caused the will, executed and placed 
in his hands years earlier, to be pro 
bated. The aging ex-President “de- 
clined the executorship” and letters 
of administration were issued to Ben- 
jamin Lear, who died in 1832. At 
that time the fund stood at $31,785.-- 





1. (1852) 14 How. 400 
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27. The defendants in the suit were 
the sureties of Lear’s successor as ad- 
ministrator of the Kosciusko funds. 

The will mentioned above had 
provided for the purchase, education 
and emancipation of young Negroes. 
The Court held, however, that this 
will had been revoked by a later one 
which made no disposition of the 
funds. With respect to the monies 
in this country the General died inte- 
state. 

The Court held that the law of 
the decedent’s domicile should gov- 
ern the distribution of the funds. 
Upon consideration of the evidence 
of domicile, the Court accepted the 
view that Kosciusko had been domi- 
ciled in France at his death. Both 
the law of France (the Civil Code 
of France had been certified to the 
Supreme Court under the national 
exchange arrangement) and the re- 
lationships of the claimants were 
found to have been sufficiently 
proved. Accordingly, the claimants 
prevailed. 


The Attack upon the Will 
of Benjamin Franklin in 1892 


Benjamin Franklin, born in 1706, 
was one of the oldest revolutionists. 
He died in 1790. There were certain 
provisions in the will of this great 
man, this sainted Philadelphian, that 
would cause many lawyers to paus¢ 
and wonder. Yet in 1844, Justice 
Story, speaking for the United States 
Supreme Court’in Vidal v. Girard’s 
Executors,* remarked (at page 165) 
“No tribunal in the State was ever 


_asked or would be permitted to ques- 


tion Franklin’s charity”. 

By 1892 the long truce had ended 
In that year the Supreme Court of 
Pennsylvania decided In re Frank- 
lin’s: Estate.* The administratrix of 
Benjamin Franklin, deceased, and 
another claimant had filed a petition 
in the Orphans Court and assailed 
the validity of the trusts prescribed 
by the will of the decedent. The 
grounds of the attack are not stated 
in the court’s opinion, for reasons 
which will appear. Quite certainly 
the length of the interval prior to 
the final disposition of the funds was 
a factor. Doubtless, too, the charita 


ble character of Franklin's bequest 
was questioned. 

As stated by the Court the facts 
with respect to Franklin’s will are as 
follows: 


Benjamin Franklin died, domiciled 
in the city of Philadelphia, testate, on 
April 17, 1790, leaving his last will, 
dated July 17, 1788, and a codicil 
thereto, dated June 23, 1789, which 
were duly probated in the office of the 
register of wills of Philadelphia coun- 
ty on April 23, 1790. By this codicil to 
his will the testator bequeathed the 
sum of £1,000 sterling to the city of 
Philadelphia, to hold the same in trust, 
and to lend it out to artisans, through 
the medium of a loan office, in return 
for interest at 5 percent, and bonded 
security, for a period of 100 years, and 
at the end of that time to receive and 
appropriate a portion of the sum 
which should then have been realized 
by this scheme of accumulation for 
certain municipal objects; and to con- 
tinue to accumulate the remainder, in 
the same manner, for a second century, 
and, at the end of that time, to divide 
the proceeds between the city of Phil- 
adelphia and the state of Pennsyl- 
vania. 

The Supreme Court upheld the 
lower court’s dismissal of the peti- 
tion. In doing so it assumed, without 
deciding, that the express trust de 
scribed in the quoted passage was 
void. The Court held the City of 
Philadelphia could not be called to 
account in the Orphans Court, but 
left it doubtful whether the lower 
court lacked jurisdiction or the city 
was exempt from liability by reason 
of its corporate incapacity to hold 
and administer property in trust for 
private individuals. While the city’s 
immunity has little to recommend it 
as a ground for decision, the Su- 
preme Court did say (at page 627): 

Where a trust is implied contrary 
to intention, as would be the case 
here, the implication is a fiction of 
the law invented to prevent a failure 
of justice. But the law will not resort 
to a fiction that will defeat its own 
policy by converting into a trustee a 
municipal corporation from which it 
has, for the public good, withheld 
capacity to accept and administer the 
trust. 

Thomas Paine’s most notable serv- 
ice to the American Revolution and 
the cause of American independence 
was the authorship of two pamphlets, 
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Common Sense and The Crisis. The 
latter begins with the stirring lines: 


These are the times that try men’s 
souls. The summer soldier and the sun- 
shine patriot will, in this crisis, shrink 
from the service of their country; but 
he that stands it now, deserves the love 
and thanks of man and woman. Tyr- 
anny, like hell, is not easily conquered; 
yet we have this consolation with us, 
that the harder the conflict, the more 
glorious the triumph. What we obtain 
too cheap, we esteem too lightly; it is 
dearness only that gives every thing 
its value. Heaven knows how to put a 
proper price upon its goods; and it 
would be strange if so celestial an 
article as freedom should not be high- 
ly rated. 

The foregoing pamphlets appea 
to have caused trouble mainly fon 
the British and their sympathizers. 
A third pamphlet, The Age of Rea- 
son, written during Paine’s partici- 
pation in the French Revolution, 
led to the indictment in England of 
the English bookseller who handled 
the work.* The charge was blasphe- 
mous publication. Though the au 
thor began his tract by expressing 
his belief in God and his “hope for 
happiness beyond this life”, the au- 
thority and validity of the Bible were 
boldly assaulted. The jury found a 
verdict of guilty against the book- 
seller. 


The Trial of Aaron Burr— 
Celebrated Case 
Aaron Burr, one of its youngest of- 
ficers, had distinguished himself in 
the Revolutionary Army. His subse- 
quent election as Vice President and 
his duel with Alexander Hamilton 
have become well known, probably 
more because of their relation to 
Burr’s trial on a charge of treason 
committed at Blennerhassett’s Island 
in Virginia in 1806 than by virtue of 
their intrinsic importance. Burr was 
acquitted of the alleged treason and 
of an additional charge by a jury 
which received its instructions on the 
law from Chief Justice John Mar- 
shall sitting as circuit judge.5 

This celebrated case already has 





2. (1843) 2 How. 127. 

3. (Pa. 1892) 24 Atl. 626. 

4. King v. Williams (1797) 26 St. Tr. 653. 

5. United States v. Burr (Circuit Court, D. Va., 
1807) Fed. Cas. No. 14,693 (which includes sum- 
maries of testimony, argument, etc.) 
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been extensively discussed elsewhere. 
Suffice it to say here that one of the 
spectacular features of the proceed- 
ings prior to the trial was the issu- 
ance, at the request of Burr, of a 
subpoena duces tecum to President 
Jefferson to produce, inter alia, a 
letter addressed to Jefferson which 
was material to Burr’s defense. Chief 
Justice Marshall took the position 
that presidential duties would con- 
stitute a reason for not obeying the 
subpoena rather than an objection 
against the issuance of the process.® 
With respect to the law of treason, 
the Chief Justice ruled that Burr 
could not be regarded as present in 
law at Blennerhassett’s Island on 
December 13, 1806, and levying war 
at that place as alleged in the in- 
dictment, when in fact the defend- 
ant was not among, nor cooperating 
in the overt acts of, those on the 
island at the time. 

Edward Livingston, a citizen of 
New York, later to be Secretary of 
State under President Jackson, sued 
Thomas Jefferson in the Circuit 
Court for the District of Virginia.’ 
The action was commenced after the 
defendant’s second term as Presideni 
had expired, but related to acts said 
to have been performed by Jefferson 
as President. The action alleged a 
trespass on lands of the plaintiff lo- 
cated in New Orleans. Chief Justice 
Marshall and District Judge Tyler 
(father of President Tyler) wrote 
separate opinions, but concurred in 
the view that an action for trespass 
quare clausum fregit is local in char- 
acter and that the court in question 
should not take cognizance of the 
alleged tort in New Orleans. The 
court therefore disposed of the mat- 
ter without deciding the merits. 

In the course of their business, of 
course, men of affairs continually 
furnish grist for the legal or judicial 
mill—as do officeholders of the gov- 
ernment. At this time, however, our 
primary concern is with the extra- 
curricular or personal activities of 
leaders in letters, politics, business 
and the like.§ Vidal v. Girard’s Ex 
ecutors, previously mentioned, in- 
volved a merchant prince, Stephen 
Girard, who immigrated to this coun- 
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try from France shortly before the 
Declaration of Independence. He 
died in 1831 leaving assets well in 
excess of $6,000,000 which, at that 
time at least, was not a pittance. 

The will of the decedent left the 
bulk of the estate to the City of 
Philadelphia for the establishment of 
a school for poor, white, male or- 
phans between the ages of six and 
eighteen. Among the stipulations re- 
lating to the proposed school was 
one prohibiting ecclesiastics, mis- 
sionaries and ministers from teach- 
ing or even visiting the school. 
Daniel Webster was one of those 
representing the collateral relatives 
endeavoring to invalidate the chari- 
ty. 

This gifted advocate, Webster, 
launched attacks on several features 
of the testamentary design, but the 
provision with respect to the clergy 
incurred his special wrath. He main- 
tained it was “derogatory to the 
Christian religion” and that it ‘“‘sub- 
verts the only foundation of public 
morals”. The Supreme Court of the 
United States refused to invalidate 
the charity on the grounds just speci- 
fied. The Court also held that Phila- 
delphia had authority to hold the 
property on the trust described and 
that charitable trusts were valid in 
Pennsylvania. 

As we all know, General Robert 
E. Lee, of Virginia, did not lay down 
his arms at Appomattox without 
first putting up a fight. Nor was his 
son, George W. C. Lee, disposed to 
relinquish without a struggle the 
magnificent Arlington Estate across 
the Potomac from Washington, part 
of which had been converted by the 
Federal Government into Arlington 
National Cemetery. He brought an 
action of ejectment which is reported 
as United States v. Lee.® Actually, 
the United States was not a party to 
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Everett E. Smith is now engaged in 
private practice in Denver after several 
years with the Internal Revenue Serv- 
ice. An Assistant Judge Advocate for 
the Third Army during World War Il, 
he practiced in Minneapolis before the 
war. 





the action and had not consented to 
be sued. This occasioned the chief 
question in the case (the question 
of title being resolved in plaintiff's 
favor without great difficulty). 
The actual defendants argued that 
they held the estate as agents for the 
United States and made no personal 
claim to the parcel, which comprised 
about 1,100 acres; the United States 
was the real party in interest and an 
indispensable party to the proceed- 
ings; since the United States could 
not be made a party, for lack of con- 
sent to be sued, the plaintiff's action 
must fail. By a majority of five-to- 
four the Supreme Court of the 
United States rejected the arguments 
advanced by the defendants. It gave 
relief, declaring that property should 
enjoy a protection against unjusti- 
fied official action similar to that 





6. United States v. Burr (Circuit Court, D. Va., 
1807) Fed. Cas. No. 14,692d. For other points 
ruled on prior to trial see Fed. Cas. Nos. 14,- 
692a to 14,692g. See also Fed. Cas. No. 14,692 
and 14,692h. 

7. Livingston v. Jefferson (Circuit Court, D. Va., 
1811) Fed. Cas. No. 8411. 

8. In 1848, the year of revolutions in Europe, 
Queen Victoria and the prince consort took legal 
steps to prevent a publication or exhibition of 


etchings and drawings made for their own amuse- 
ment. They won. Prince Albert v. Strange (1848- 
49) 2 De G. & S. 652, 64 Eng. Reprint 293. 

9. (1882) 106 U. S. 196. On the other side of 
the Atlantic about this time, the American artist, 
Whistler, was suing the English critic and essayist, 
John Ruskin, for a libelous comment on the plain- 
tiff's work, The Falling Rocket. In effect, he won 
a verdict but no damages. See Chap. XIX, Vol. 1, 
of Pennell’s Life of James McNeil Whistler. 
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The Election of 1876 
Was Not Tilden's Only Bad Luck 


In the career of Samuel J. Tilden 
one may see an illustration of the 
adage “it never rains but it pours”. 
If Tilden did not lose the presiden- 
tial election of 1876 to Rutherford 
B. Hayes, he certainly did lose the 
presidential office to the latter. That 
misfortune was not his last. 

An experienced lawyer, he drew 
what he supposed to be a good will. 
According to the will, the residuary 
estate was to go to charity. In Tilden 
v. Green," however, the testator’s 
nephew succeeded in having the 
New York Court of Appeals hold the 
charitable bequest to be void. 

Under the will as construed by the 
court, the testator’s trustees were free 
to incorporate the Tilden Trust and 
to use it to carry out the planned 
trust (as had been done) or to 
choose any other corporation for the 
purpose. Of this arrangement the 
court said (at page 888) : 

As the selection of the objects of 
the trust was delegated absolutely to 
the trustees, there is no person or 
corporation who could demand any 
part of the estate, or maintain an 
action to compel the trustees to exe- 
cute the power in their favor. This is 
the fatal defect in the will. The will 
of the trustees is made controlling and 
not the will of the testator. Such an 
authority is in contravention of the 
statute of wills. 

The Court’s holding in the Tilden 
case moved an eminent legal scholar 
to make the following elegiac com- 
ment:12 


Melancholy the spectacle must al- 
ways be, when covetous relatives seek 
to convert to their own use the for- 
tune which a testator has plainly de- 
voted to a great public benefaction. 
But society is powerless, in a given 
case, so long as the forms of law are 
observed. When, however, charitable 
bequests have been repeatedly de- 
feated, under cover of law, and that, 
too, although the beneficent purpose 
of the testator was unmistakably ex- 
pressed in a will executed with all due 
formalities, and although the desig- 
nated trustees were ready and anxious 
to perform the trust reposed in them, 
one cannot help wondering if there is 


not something wrong in a system of 

law which permits this deplorable dis- 

appointment of the testator’s will an 
the consequent loss to the community. 

The Spanish American War may 
have represented a glorious oppor- 
tunity for American journalism, or 
at least that segment known as the 
yellow press. An interesting, less 
happy, footnote to those gala days 
when several newspapers and press 
associations chartered their own 
squadron of ships is furnished by 
Sun Printing & Publishing Associa- 
tion v. Moore.8 In that case the 
managing editor of a newspaper 
chartered a yacht in New York on 
April 1, 1898, for use as a despatch 
boat in gathering news related to the 
hostilities between the United States 
and Spain. The yacht was wrecked 
and became a total loss. 

In the libel in personam, several 
matters were presented for decision: 
the authority of the managing editor 
to bind his employer by the charter, 
the effect of absence of fault on the 
part of the newspaper association in 
connection with the wreck, and, fi- 
nally, the relevance of evidence 
tending to show the vessel was worth 
less than the $75,000 specified in the 
charter party. All the disputed mat- 
ters were resolved in favor of the 
libellant. 

In Pierce v. United States,4 the 
Supreme Court reviewed and upheld 
the conviction of three defendants 
on several charges including the 
charge of conveying false statements 
with respect to World War I. The 
statements in question were con- 
tained in a pamphlet, The Price We 
Pay, passed or circulated by the de- 
fendants. Among other things the 
pamphlet declared: 


Our entry into it was determined by 
the certainty that if the allies do 
not win, J. P. Morgan’s loans to the 
allies will be repudiated, and those 
American investors who bit on his 
promises would be hooked. 


It is the dissenting opinion of 
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Justice Brandeis, concurred in by 
Justice Holmes, which interests us 
here. The Great Dissenters expressed 
the following views: 


This so-called statement of fact— 
which is alleged to be false—is merely 
a conclusion or a deduction from facts. 
True it is the kind of conclusion which 
courts call a conclusion of fact, as 
distinguished from a conclusion of 
law; and which is sometimes spoken 
of as a finding of ultimate fact as dis- 
tinguished from an evidentiary fact. 
But, in its essence, it is the expression 
of a judgment—like the statement of 
many so-called historical facts. .. . 

The cause of a war—as of most hu- 
man actions—is not single. War is 
ordinarily the result of many co-oper- 
ating causes, many different condi- 
tions, acts, and motives. Historians 
rarely agree in their judgment as to 
what was the determining factor in a 
particular war, even when they write 
under circumstances where detach- 
ment and the availability of evidence 
from all sources minimizes both preju- 
dice and other sources of error. For 
individuals, and classes of individuals, 
attach significance to those things 
which are significant to them. And, as 
the contributing causes cannot be sub- 
jected, like a chemical combination in 
a test tube, to qualitative and quanti- 
tative analysis so as to weigh and value 
the various elements, the historians 
differ necessarily in their judgments. 
One finds the determining cause of 
war in a great man, another in an idea, 
a belief, an economic necessity, a 
trade advantage, a sinister machina- 
tion, or an accident. It is for this 
reason largely that men seek to inter- 
pret anew in each age, and often with 
each new generation, the important 
events in the world’s history. 

That all who voted for the Joint 
Resolution of April 6, 1917, did not 
do so for the reasons assigned by the 
President in his address to Congress 
on April 2 is demonstrated by the 
discussions in the House and in the 
Senate. That debate discloses also that 
both in the Senate and in the House 
the loans to the Allies and the desire 
to insure their repayment in full were 
declared to have been instrumental 
in bringing about in our country the 
sentiment in favor of the war. How- 
ever strongly we may believe that 
these loans were not the slightest 





10. For another case concerning the Lees of 
Virginia, see Lee v. Lee (D. C. App., 1925) 5 F. 
(2d) 767. Estate of Robert Todd Lincoln, (1931) 24 
B.T.A. 334 deals with the estate tax liability of 
the estate of Abraham Lincoln's son. 

11. (N. Y. 1891) 28 U. E. 880. 

12. James Barr Ames, ‘The Failure of the Tilden 


Trust'’ (1891-92) 5 Harvard Law Review 389. 

13. (1902) 183 U. S. 642. 

14, (1920) 252 U. S. 239. In Debs v. United 
States, (1919) 249 U. S. 211 the Court unanimous- 
ly upheld a conviction of the pre-eminent Socialist 
of the time. 
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makeweight, much less a determining 
factor, in the country’s decision, the 
fact that some of our representatives 
in the Senate and the House declared 
otherwise on one of the most solemn 
occasions in the history of the nation 
should help us to understand that 
statements like that here charged to 
be false are in essence matters of opin- 
ion and judgment, not matters of fact, 
to be determined by a jury upon or 
without evidence; and that even the 
President’s address, which set forth 
high moral grounds justifying our 
entry into the war, may not be ac 
cepted as establishing beyond a rea- 
sonable doubt that a statement ascrib- 
ing a base motive was criminally false. 
All the alleged false statements were 
an interpretation and discussion of 
public facts of public interest. . . . 


The dissenters thought the trial 
court erred in permitting the jury to 
decide whether statements in the 
pamphlet were statements of fact or 
of opinion. Such procedure “would 
practically deny members of small 
political parties freedom of criticism 


Opinion of Professional 
Ethics Committee 
(Continued from page 33) 

The proposed practice also would 
violate Canon 6, precluding a lawyer 
from representing conflicting inter- 
ests, and imposing upon the lawyer 
the duty to represent his client with 
undivided fidelity. While, as pointed 
out by Professor Cheatham in his 
casebook, page 170 there is 
an inescapable conflict of interest 
between the attorney and his client 


note, 
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and of disc ussion in times when leel 
ings run high and the questions in- 
volved are deemed fundamental”. 


This paper is intended to be se- 
lective rather than exhaustive. Ac- 
cordingly, we pass over several inter- 


esting decisions since World War I® 
(as was done with respect to earlier 
periods), to conclude with Hough- 
ton Mifflin Co. v. Stackpole Sons, 
Inc.‘® In that case the District Court 
had denied a preliminary injunction 
to restrain infringement of copyright 
“claimed by the plaintiff in Adollf 
Hitler’s autobiographical 
and political treatise ‘Mein Kamp!’”. 


famous 


The defendant claimed the work 
was in the public domain (and also 
denied the plaintiff's title to any 
copyright). For the purpose of its 
motion for a preliminary injunction, 
the plaintiff admitted the author ol 
stateless 
(neither Austrian nor German) but 


the book was a person 


with regard to counsel fees, this con- 
flict of interest need not and should 
not be extended to permit the law- 
yer to acquire an additional stake in 
the outcome of the suit which might 
lead him to consider his own recov- 
ery rather than that of his client and 
to accept a settlement which might 
take care of his own interest in the 
verdict but not advance the interest 
of his client to the maximum degree. 
Such an extension would be incon- 
sistent with the lawyer’s duty of un- 


miaimtamed that the author's as 
sumed lack of nationality did not 
affect the validity of its claimed copy- 
right. The appellate court upheld 
the copyright and plaintiff's interest 
in it and reversed the order of the 
District Court. 

This essay ends. The mills of the 
law may be counted on, however, to 
continue the slow process of grinding 
out material for another article ol 
the same kind. 


15. For example Kay v. Board of Education 
(Sup. Ct. N.Y. Co., 1940) 18 N.Y. Supp. (2d) 821, 
affirmed without opinion (App. Div. Ist Depi., 
1940) 20 N.Y. Supp. (2d) 1016. Motion for leave 
to appeal denied by the Court of Appeals (1940) 
27 N. E. 657. The case involved Bertrand Russell, 
winner of the Nobel Prize for Literature in 1950 
In re Roosevelt's Will (Surrogate, 1947) 73 N. Y 
Supp. (2d) 821 upheld a questioned gift by Frank 
lin D. Roosevelt of his papers, documents, etc. See 
also Hahn v. Duveen (Sup. Ct., 1929) 243 N. Y 
Supp. 185, which involved the fabulous art dealer 
Duveen. 

16. (CCA-2, 1939) 104 F. (2d) 306, certiorar 
denied (1939) 308 U. S. 597, and upon motion for 
summary judgment (CCA-2, 1940) 113 F. (2d) 627 


divided fidelity to his client. 

Finally, the practice, if publicized, 
constitutes a holding out by the law 
yer of an improper inducement to 
clients to employ him, in addition 
to the assurance of performing legal 
services for the client (See Canon 
27). 

Accordingly, we are of the opinion 
that the activity with respect to 
which an opinion has been requested 
would constitute a clear violation o! 
the Canons of Professional Ethics 
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The 1954 Uniform and Model Acts: 


A Summary and Analysis 

















by Willoughby A. Colby - Vice President, National Conference of Commissioners 


on Uniform State Laws 





® The National Conference of Com- 
missioners on Uniform State Laws 
held its sixty-third annual meeting in 
Chicago last August, during the week 
preceding the meeting of the Ameri 
can Bar Association. 

The Conference is a legitimate off- 
spring of the Association. It consults 
the Committees and Sections of the 
\ssociation having an interest in the 
subject matter during the course of 
its consideration of drafts of uniform 
and model acts and submits its acts 
to the Association for approval be- 
lore asking consideration of them by 
the state legislatures. 

At the 1954 Annual Meeting it ap- 
proved the following Uniform Acts: 
Disposition of Unclaimed Property 
Act; Preservation of Private Business 
Records Act; Aircraft Financial Re- 
Act; Supervision of 

Charitable Purposes 
\ct; and Civil Liability for Support 
Act. It also approved a Model Post 
Examinations Act. All of 
these acts were approved by the 
\merican Bar Association. They are 
now in order for consideration by 
the state legislatures. All of them will 
be carried verbatim in “Proposed 
State Legislation for 1954” prepared 
and distributed by the Council of 
State Governments to all state com- 
missioners on Interstate Cooperation 
ts well as others. 


sponsibility 
Trustees for 


Mortem 


\ résumé of these acts follows. 


Uniform Act on Disposition 
of Unclaimed Property 
Studies by the Conference have 
made it abundantly clear that a uni- 
form act on the disposition of un- 
claimed property is greatly to be <le- 
sired. The legislation at present is 
exceedingly diverse. Most states have 
statutes dealing with the disposition 
of unclaimed tangible personal prop- 
erty. About thirty-six states have stat- 
utes dealing with the disposition of 
unclaimed bank deposits. Only ten 
states have adopted comprehensive 
legislation covering the entire field 
of unclaimed property, both tangible 
and intangible. They are: Arkansas, 
Connecticut, Kentucky, Massachu- 
setts, Michigan, New Jersey, New 
York, North Carolina, Oregon and 
Pennsylvania. Several states are cur- 
rently manifesting interest in adopt- 
ing comprehensive legislation on the 
subject, and a uniform act carefully 
drafted to present the best available 
practices in the field will render a 
valuable service. 

However, there is another 
very important reason for uniform 
legislation. Two recent decisions of 
the United States Supreme Court, 
Connecticut Mutual Insurance Co. 
v. Moore, 333 U. S. 541, 92 L. ed. 
863 (1947), and Standard Oil Co. 
v. New Jersey, 341 U. S. 428, 95 L. 
ed. 1078 (1951), reveal that a trou- 
blesome problem of multiple liabil- 


and 









ity arises in case two or more states 
having jurisdiction over unclaimed 
property enact statutes dealing with 
such property. If the coverage pre- 
scribed by such statutes differs in 
cases of multiple jurisdiction, it be- 
comes likely that the holder may be 
subjected to double or, perhaps, even 
more extensive liability for funds in 
its custody. Or, even though the stat- 
utes are so framed as to avoid multi- 
ple liability, a “race of diligence” 
between states having jurisdiction 
may become necessary to reach the 
funds. In Connecticut Mutual In- 
surance Co. v. Moore, the United 
States Supreme Court held that the 
State of New York might take pos- 
session of unclaimed funds due on 
insurance policies belonging to per- 
sons whose last known addresses were 
in the State of New York, even 
though the insurance company was 
domiciled in another state. Then, in 
the later Standard Oil Company 
case, the Court upheld the right ol 
the State of New Jersey, the domicile 
of the company, to escheat stock and 
stock dividends of the company be- 
longing to residents of the State of 
New York. These two decisions 
taken together reveal the possibility 
of multiple liability, and one of the 
principal reasons for the preparation 
of a uniform act covering the subject 
is the promotion of statutory means 
of elimination of this possibility. 
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Uniform and Model Acts 


Uniform Preservation of 

Private Business Records Act 

The problems faced by business firms 
in connection with the storage of 
records are becoming increasingly 
difficult. A part of the difficulty has 
been removed through the enact- 
ment by Congress and a number of 
state legislatures of the Uniform 
Photographic Copies of Business and 
Public Records as Evidence Act, pro- 
mulgated by the Conference in 1949. 
This in many instances enables a 
firm safely to destroy voluminous 
original records after they have been 
microfilmed, since under the provi- 
sions of that Act reproductions are 
admissible as evidence. states 
where that act has not been enacted, 
the same effect may be achieved 
through the adoption of the Uni- 
form Rules of Evidence promulgated 
by the Conference in 1953. 

The Photographic Copies Act and 
the Rules of Evidence, however do 
not permit destruction of records 
which are required by law to be kept. 
That problem is the one with which 
the Uniform Preservation of Private 
Business Records Act is concerned. 
It attempts to afford relief in two 
ways: (1) by permitting destruction 
of records after three years, notwith- 
standing a requirement that they be 
kept, unless the legislature has al- 
ready expressed a clear policy in fa- 
vor of longer retention by specifi- 
cally designating a longer period; 
(2) by providing that if records are 
properly reproduced in miniature, 
the preservation of the reproductions 
will satisfy statutory requirements. 


In 


Uniform Aircraft Financial 
Responsibility Act 

The Uniform Aircraft Financial Re- 
sponsibility Act is the product of sev- 
eral year’s work of the Commission- 
ers on Uniform State Laws with the 
National Association of State Avia- 
tion Officials, the Association of Cas- 
ualty and Surety Companies and the 
United States Aviation Underwriters. 
These organizations and related in- 
terests are ready to recommend the 
adoption of this act in most of the 
states. It has been checked, section 
by section, with representatives of 
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such organizations, and has been ap- 
proved as satisfactory to the state of- 
ficials and to the industry. 

In 1952, the Civil Aeronautics 
Board announced proposed regula- 
tions for compulsory insurance of air 
carriers which were submitted to the 
industry and the parties who were 
or might be affected thereby. 

There was substantial protest to 
the adoption of such regulations, one 
of the grounds being that under the 
federal act there was no authority 
for the adoption of such regulations, 
and on June 10, 1953, the Civil Aero- 
nautics Board announced that the 
proposed regulations had been with- 
drawn. 

During this period, the National 
Association of State Aviation Offi- 
cials, casualty companies and others 
interested felt that if the states 
showed some interest in this field and 
if there was a movement throughout 
the United States to adopt a Uniform 
Act which would take care of the 
situation of financial responsibility 
for the navigation of aircraft, it 
might prevent further action by the 
Civil Aeronautics Board or an at- 
tempt to amend the federal statute 
to give the authority for such regu- 
lations to be adopted by the Civil 
Aeronautics Board. 

This Act is based upon the so- 
called “Uniform Motor Vehicle Safe- 
ty Responsibility Act”, which is one 
of the acts constituting the “Uniform 
Vehicle Code’, first formulated in 
1934. This has been periodically re- 
viewed and revised by the National 
Committee on Uniform Traffic Laws 
and Ordinances, which is a part of 
the President’s Highway Safety Con- 
ference carried on in cooperation 
with the Bureau of Public Roads. 


Uniform Supervision of Trustees 

for Charitable Purposes Act 

Many attorneys general now have the 
power to compel the proper admin- 
istration of funds held by trustees 
and others for charitable purposes. 
However, there has been no practi- 
cal method of carrying out this re- 
sponsibility. This is true because, in 
most states, there is no specific pro- 
cedure by which the existence and 


administration of charitable trusts 
and grants must be reported. 
In 1951, the National Association 


of Attorneys General requested the 


Conference to draft an act requiring 
trustees and others to report to the 
Attorney General the existence and 
administration of property held for 
charitable purposes. In New Hamp. 
shire, where such an act had been in 
effect for a few years, the act had re. 
sulted in the discovery and proper 
application of substantial amounts of 
dormant or improperly administered 
funds held for charitable purposes. 

The Executive Committee of the 
Conference appointed a drafting 
committee early in 1952 and _ this 
committee has functioned ever since. 
A proposed uniform act in various 
forms has been before the Confer- 
ence at its annual meetings in 1952, 
1953 and 1954. Both the 1953 and 
1954 sessions considered such legis- 
lation in detail and at considerable 
length. The 1954 session approved 
the proposed act. 

The act itself does the following: 

(1) It requires trustees and others 
holding funds for charitable pur- 
poses defined in the act to report the 
existence of the trust relationship to 
the Attorney General and to make 
subsequent periodic reports to him. 

(2) The nature and frequency ol 
the administrative reports is left to 
the rule-making powers of the At- 
torney General who also has 
right, for good cause, to suspend re- 
porting when the public interest 
does not require it. 

(3) Gifts to charitable corpora- 
tions, not restricted as to purpose, as 
well as gifts to religious, educational 
and hospital charitable corporations 
and to state agencies are exempted. 

(4) The Attorney General is 
given appropriate investigating, dis- 


the 


covery and enforcement powers. 

In view of the large amount of the 
devoted to 
charitable purposes and the com 


national wealth now 
plete lack of any practical machin- 
ery for supervision by the states, it 
is submitted that this proposed Uni- 
form Act is vitally needed and that 
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it should be given serious considera- 
tion by state legislatures. 


The Uniform Civil Liability 

of Support Act 

The purpose of this act is to promote 
and facilitate the use of the Uniform 
Reciprocal Enforcement of Support 
Act (as amended). The latter act 
or one substantially similar is now 
the law in forty-seven states (all ex- 
cept Nevada) , the Commonwealth of 
Puerto Rico and four territories— 
Alaska, Guam, Hawaii and the Vir- 
gin Islands. Already the use of the 
Reciprocal Enforcement of Support 
Act to collect family-support money 
across state lines has substantially 
lessened the burden on the public 
purse of supporting thousands of des- 
titute families. But the act can oper- 
ate most efficiently only when the 
duties of support are clearly and def- 
initely stated in each state. 

The Uniform Reciprocal Enforce- 
ment of Support Act provides in Sec- 
tion 9 that “all duties of support are 
enforceable by action”, and in Sec- 
tion 7 that “Duties of support appli- 
cable under this law (act) are those 
imposed or imposable under the 
laws of any state where the obligor 
was present during the period for 
which support is sought. The obligor 
is presumed to have been present in 
the responding state during the peri- 
od for which support is sought until 
otherwise shown.” 

Under these sections then the re- 
covery by the destitute obligee is to 
be measured by the duty of support 
set out in the law of the state where 
the obligor is present. It is an essen- 
tial element of the cause of action 
that the obligor owes the obligee a 
duty of support. 

When the Commissioners made a 
study of the basic duties of support 
imposed by the law of the several 
states (a summary of this appears in 
the pocket part for 1953 in Volume 
9A of the Uniform Laws Annotated) 
they found a non-uniform and a 
rather chaotic situation. For example 
in some fifteen states there are no 








Statutes stating in so many words 
who owes whom a duty of support. 
In such states recourse must be had 
either to the common law, which 
may yield its nugget of information 
only after a laborious study of case 
distinctions, or to the criminal law, 
from which the civil duty emerges 
if at all only as an inference. In other 
states where the statutes do specify 
the duties of support they are often 
fragmentary and outmoded. 

The age to which a child must be 
supported by parents is often not 
stated or is an inference only from 
criminal statutes making it a crime 
to neglect the support of children. 
Both the duty of children to support 
aged and needy parents and the duty 
of a wife with the means to do so to 
support a husband who is physically 
or mentally incapable of supporting 
himself are recognized in some states 
and not in others. 

This act is intended to meet the 
needs indicated as essential to pro- 
mote and facilitate the use of the 
Uniform Reciprocal Enforcement of 
Support Act; to raise the level of 
uniformity; and to make readily 
available to a destitute obligee or 
public authority administering as- 
sistance in one state knowledge of 
the duties of support in another 
state, both of which have enacted 
the Reciprocal Act. 

Some states already have statutes 
imposing more extensive duties of 
support than those contained in this 
act. Nothing in this act should be 
considered as suggestive of limiting 
such duties. States which have more 
extensive duties of support may 
wish to adopt this act and include 
those more extensive duties which 
their public policy has approved. 

It is suggested that the public wel- 
fare department of the state may be 
of much assistance in demonstrating 
to the legislature the value of this 
act. 


Model Post-Mortem 
Examinations Act 


The principal purpose of the Model 


Uniform and Model Acts 


Post-Mortem Examinations Act is 


to suggest a good procedure for es- 
tablishing and operating a compe- 
tently staffed office to investigate 
deaths, the causes of which need to 
be authoritatively ascertained before 
dead bodies are disposed of. Gener- 
ally speaking, the procedure pro- 
posed would be substituted for the 
office of coroner which traditionally 
exists in most of the counties of most 
of the states. 

The assumption behind the pro- 
posal is that politically selected cor- 
oners, seldom trained as pathologists, 
are not qualified to do the job now 
required in the tremendously im- 
portant field of investigating homi- 
cides and accidental deaths. The 
results of murder trials and of other 
important legal proceedings often 
turn on the results of these investi- 
gations. Medical methods known to 
trained pathologists can give to post- 
mortem examinations a degree of 
scientific accuracy far beyond what 
is possible for the ordinary elected 
coroner. The Model Act is designed 
to make available to legislators a 
sound and workable procedure un- 
der which they can secure for any 
state the advantages of scientific 
post-mortem examinations, with 
autopsies only in those cases where 
they are actually needed. 

The Act was drafted with the as- 
sistance of the American Medical 
Association’s Committee on Legal 
Medicine and was based on the ex- 
perience of several states, including 
Maryland, Massachusetts and New 
York. 

The draftsmen recognize that the 
Act as drawn may not be suited for 
those states in which the coroner’s 
office has duties prescribed by the 
state constitution. In those states 
the Act will have to be changed to fit 
the local law, unless a constitutional 
amendment is contemplated. That 
is the principal reason why it was 
drafted as a Model Act rather than 
a Uniform Act. 
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Two Comments 


Federal Rules—Proposed Amendment: 


by Arthur John Keeffe - of the New York Bar (New York City) 


™ The proposed revision of the Federal Rules of Civil Procedure has evoked 


an epidemic of comments from lawyers, judges and law professors. Mr. Keeffe 
considers two such recent comments by Chief Judge Charles E. Clark of the 
United States Court of Appeals for the Second Circuit, and Professor Charles 
Alan Wright, Assistant to the Reporter for the Federal Rules. 





® The accidental death of Professor 
Robert Miller Hunter, of Ohio State 
Law School, caused that school’s law 
journal to devote an issue in memo- 
rial to him (Vol. 14, No. 3). Since 
Professor Hunter took his S.J.D. at 
Yale when Chief Judge Charles E. 
Clark of the Second Circuit was then 
Dean, as a tribute to him, Judge 
Clark writes the leading article 
(“Clarifying Amendments to the 
Federal Rules?” pages 241—251). 
After a magnificent tribute to Pro- 
fessor Hunter, in an engaging fash- 
ion Judge Clark discusses, primarily 
from a jurisprudential point of view, 
the desirability of amending the Fed- 
eral Rules which have been adopted 
now by Alaska, Arizona, Colorado, 
Delaware, Hawaii, Kentucky, Min- 
nesota, Nevada, New Jersey, New 
Mexico, Puerto Rico and Utah. The 
Chief Judge, who is Reporter to the 
Supreme Court Advisory Committee, 
points out that inevitably “the proc- 
ess of judicial interpretation is sure 
to bring interpretations of the Rules 
which in process of time mark a de- 
parture, usually by slow degrees from 
the original intent” and “It is the 
nature of all procedure to harden 
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and solidify, and become increas- 


ingly ‘red tape’.” And he says: 

The process is the more striking in 
legal procedure because of the in- 
veterate way in which all legal trends 
are shaped or misshaped by precedent. 
By what I have ventured (3 Vander- 
bilt Law Review 493, 498) to call a 
Gresham's Law of Procedural Prece- 
dents, the technical and the strict in 
due course drives out the liberal and 
flexible. . . . It is these glosses which 
may properly stimulate clarifying 
amendments returning the practice to 
the rules. (Page 245) 

Because of the ten states that have 
adopted all the Rules and others that 
have copied this rule or that, state 
procedure is now “bound by shackles 
of Federal precedents” and this “‘op- 
erates to accentuate the errors” so 
that “clarifying amendments must be 
recommended or the rule-making 
process becomes sterile and dead”. 
This is indeed a grand statement by 
a really great law reformer. 

I must confess that the reference 
to Gresham drove me to that British 
encyclopedia for which I have such 
a low regard since it once told me 
that St. Patrick did not drive the 
snakes out of Ireland when we all 


know he did. It never fails to dis 


The “law” was an- 
nounced by a lawyer, Henry Dun 
ning MacLeod (1821—1902), of Scot 
land, in 1857 to the effect that “Bad 
currency drives out good”. MacLeod 
named his law “Gresham’s Law” un 
der the mistaken impression that it 
was first announced by Sir Thomas 
Gresham (1519-1579), the English 
banker, founder of the Royal Ex 
change, and the first to “elucidate” 
how to control the volume of credit 
by the discount rate (I thought F.D 
R. invented that). Charles Clark ar 
gues that “by a kind of Gresham's 
law, the bad or harsh procedural de- 
cisions drive out the good so that in 
time a rule becomes entirely ob- 
scured by its interpretative barna- 
cles” (3 Vanderbilt Law Review 493, 
498). On the same principle, per- 
haps Clark should call this “Dickens’ 
Law”. 


illusion 


me. 


The Assistant to the Reporter fot 
the Federal Civil Rules is Professo 
Charles Alan Wright, of the Minne. 
sota Law School, and I cannot urge 
every practicing lawyer in America 
too strongly to read with Clark's 
beautiful little piece, Wright’s care- 
ful, detailed article explaining in 
clearest English each of the proposed 
changes in the Federal Rules 
(‘Amendments to the Federal 
Rules: The Function of a Continu 
ing Rules Committee”, 7 Vanderbill 
Law Review No. 4, June, 1954, pages 


521—555; the issue is ‘A Symposium 
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on Federal Jurisdiction and Proce- 
B jure’). If you have not received the 


“Preliminary Draft of Proposed 
Amendments to Rules of Civil Pro- 
cedure for the District Courts of the 
United States” published May, 1954, 
do as I have done and write Leland 
L. Tolman, Secretary of the Advisory 
Committee on Federal Rules of Civil 
Procedure, Supreme Court Building, 
Washington 13, D. C. 

In his discussion Professor Wright 
groups the changes. The entirely 
new ones he labels “Important Ad- 
vances”. These are: Rule 4(e) un- 
der which at long last you will be 
able to begin an action by attach- 
ment in federal court for the first 
time; Rule 4 (f) under which for the 
first time you will be allowed to serve 
a summons without the state in all 
actions so long as you do it within 
100 miles of the courthouse; Rule 
14(a) under which you will be al- 
lowed as a defendant to implead a 
third party as a defendant without 
first seeking court permission; Rule 
25(a) which permits substitution 
for a dead party “within a reasonable 
time” and eliminates the two-year 
limit; Rule 25(d) which overrules 
the dreadful decision in Snyder v. 
Buck, 340 U.S. 15, under which a 
daimant lost a judgment against a 
Navy Paymaster who went out ol 
office because his successor was not 
substituted within six months. (Ap 
parently, as a result of this decision, 
Rule 25 (d) won a blue ribbon from 
William Moore, of Yale, as “easily 
the poorest rule of all the Federa! 
Rules”, and the Washington Post, 
in an editorial of October 21, 1952, 
entitled “Sand in the Wheels” urged 
its amendment); and finally, Rule 
30(e) which is to be amended to 
provide “the court may order the 
cost of transcription [of a deposi- 
tion] paid by one or some of the 
parties or between 
them”. 


apportioned 
Under a classification entitled 
“Removing Glosses on the Rules”, 
Professor Wright discusses: Rule 
60(b) which is to be amended to 
negative expressly any requirement 
of appellate leave before seeking to 


reopen 


a judgment that has been 


affirmed appeal; Rule 52 (a) 
which is to be amended to say “Find- 
ings of fact shall not be set aside 
unless clearly erroneous, and due re- 
gard shall be given to the opportuni- 
ty of the trial court to judge of the 
credibility of the witnesses’; Rule 
38 (d) which is to be amended so as 
to provide that if a party has been 
claiming relief on one set of circum 
stances, which in part entitle him to 
jury trial, he cannot amend and “by 
procedural skullduggery” obtain a 
jury trial that he failed to demand 
at the outset within ten days after 
service of the last pleading directed 
to the issues; and, Rule 15 (d) which 
is to be amended to make clear “that 
a defective pleading can be supple- 
mented just as well as it can be 
amended”. 

Under the caption “Codifying the 
Good”, Professor Wright considers: 
Rule 16 which will permit disclosure 
at the pre-trial conference “of the 
identity of witnesses expected to be 
called on the trial” and under a new 
subdivision (7) ‘“‘where protracted 
litigation [say anti-trust] is proba- 
ble’, the assignment of “a particular 
judge...in advance to try the case 
and to control all matters prelimin- 
ary to trial” (thereby codifying the 
Prettyman Report, see 13 F.R.D. 
62); Rule 33 to be amended to con- 
form to Rule 16 so as to permit 
asking by interrogatory the identity 
of witnesses to be called on the trial; 
and, Rule 23(d) which is to be 
amended so as to authorize “the 
court to direct that the absent mem- 
bers of the class be notified of what 
is going on in the action, and even 
that they be asked to come in and 
present their own claims and de- 
fenses”’. 

Interestingly enough as to the pro 
posed amendment to 23(d) Proles 
sor Wright confesses “The amend- 
ment will not satisfy scholarly critics 
who have demanded a complete 
overhaul of Rule 23...and think 
that the absentees should be bound 
in all class actions if they have been 
adequately represented”, and he 
says: “Quite aside from the present 
amendment, however, the courts 
would do well to weigh the argu- 


on 
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the critics have been 
making, and reexamine for them- 
selves the notion that an absent 
member of a class, whose interests 
have been fairly and vigorously rep 
resented, is not bound by the judg 
ment merely because his is the ‘sev- 
eral’ right of the ‘spurious’ class ac 
tion rather than the ‘joint, or com- 
mon’ right of the ‘true’ class action”. 

Those of us who have thought the 
provisions of Rule 23 with respect to 
class suits and the labels “true”, 
“spurious” and “hybrid”, were the 
result of indigestion and a bad, bad 
nighumare by the draftsman and that 
not even Solomon himself can tell 
with understanding the difference in 
principle between the allegedly three 
different class suits (“Lee Defeats 
Ben Hur”, Keeffe, Donovan and 
Levy, 33 Cornell Law Quarterly 327: 
and Spelvin, 39 Iowa Law Review 
365) may be pardoned a chuckle on 
reading this understated passage ol 
Charles Wright. 

Under the title “Depositions upon 
Oral Examination”, Wright takes 
up: Rule 30(a) under which the 
Court will regulate the order of de 
positions “as shall best serve the con 
venience of the parties and witnesses 
and the interests of justice’, what- 
ever that means; Rule 30(b) to be 
amended to protect against undue 
expense in the taking of depositions 
(Professor Wright notes the sub- 
stance of this was proposed in 1946 
but withdrawn as Hickman v. Tay- 
lor, 329 U.S. 495, was then before 
the Supreme Court. He says that the 
1954 proposal does not affect the 
Hickman situation); Rule 33 which 
will have new expense provisions 
and “provide that a party may re- 
quire to be attached to the answers 
to interrogatories a copy of any 

the 


ments which 


statement concerning subject 


matter of the action previously made 


by a party” and authorizes “a de- 
mand, by interrogatories, for copies 
of documents, papers, books, etc.”; 
Rule 35 “makes clear blood tests can 
be required” as held in Beach v. 
Beach, 114 F. 2d 479 (D.C. Cir., 
1940) and “also provides” that such 
examinations are not limited to par 
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ties but “may also be required of 
agents or persons under the legal 
control or in the custody of a party”; 
Rule 36 with respect to requests for 
admission so as to make a party ad- 
mit or deny without personal knowl- 
edge “if the means of securing in- 
formation were reasonably within 
his power”; Rule 50 with respect to 
judgment notwithstanding verdict so 
as to overrule Montgomery Ward v. 
Duncan, 311 U.S. 243, and make 
clear that henceforth ‘a motion to 
set aside or otherwise nullify a ver- 
dict or for a new trial shall be 


deemed to include in the alternative 
a motion for judgment”; Rule 56 as 
to summary judgment so as to ex- 
pressly provide “that summary judg- 
ment may be rendered for or against 
any party to the action when one 


party has moved therefor” and 
“where one side has backed up its 
view by depositions and other evi- 
dentiary matter, the other side must 
make a similar showing in order to 
demonstrate the existence of a genu- 
ine factual issue, or else judgment 
will be entered”; and finally, Rule 58 
as to the entry of judgment and Rule 
60(b) as to six specific grounds for 
moving to reopen a judgment. 
Under the title ““No Change”, Pro- 
lessor Wright discusses and defends 
Rule 8 (a) (2) requiring that a com- 
piaint contain “a short and plain 
statement of the claim showing the 
pleader is entitled to relief” (this 
Rule was attacked by the Ninth Cir- 
cuit, 13 F.R.D. 253, and the late Pro- 
fessor Oliver McCaskill, 38 A.B.A.J. 


123) and Rule 54(b) as to the entry 
of judgment in cases involving mul- 
tiple claims which “makes appeal. 
able some judgments which would 
not have been appealable before the 
adoption of the rule”. 

This piece of Professor Wright's 
will aid greatly in understanding the 
reasons for the proposed amend- 
ments to the Federal Civil rules and 
the wealth of citations in the foot 
notes will embellish any brief you 
have to file with respect to the points 
considered. The article is invaluable 
to teachers and lawyers and judges. 

For Judge Clark’s article, send 
$1.50 to the Ohio State Law Journal, 
at Columbus, Ohio; and for Profes. 
sor Wright’s, send $2.00 to Vander. 
bilt Law Review, at Nashville, Ten. 
nessee. 


United States Government Organization Manual 


= Publication of the 1954-55 edition of the United States Government 
Organization Manual—a Government best seller—was announced recently by 
the General Services Administration. 

The revised Manual reflects the organization of the Federal Government 
as of July 1, 1954, and includes the names and titles of approximately 
3,500 key officials. 

A section outlining brief histories of all federal agencies whose functions 
have been abolished or transferred since March 4, 1933, appears as Appen- 
dix A. 

In the revised Manual may be found the answers to many questions 
that arise daily in Washington and throughout the Nation—questions 
such as, What are the names of the members of the President’s Cabinet, 
the Secretary of the Navy, the Army, the Air Force? What happened to the 
Production and Marketing Administration? The Reconstruction Finance 
Corporation? What are the functions of the United States Information 
Agency? Is the National Production Authority still in existence? 

As the official organization handbook of the Federal Government, the 
742-page Manual contains sections on the legislative, judicial, and execu- 
tive branches. The descriptive material outlines the legislative authority, 
purpose, functions, and activities of each agency, and includes 39 charts 
showing the organization of Congress, the executive departments, and the 
large independent agencies as of July 1. 

Compiled by the Federal Register Division of the National Archives and 
Records Service, General Services Administration, the Manual may be 
purchased for $1.00 a copy from the Superintendent of Documents, Gov- 
ernment Printing Office, Washington 25, D. C. 
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The Gap in Legal Education: 


A Proposed Bridge 















by C. Clinton Clad + of the California Bar (Los Angeles) 








=" Mr. Clad'’s proposed “‘bridge’’—to span the gap between the theoretical 
knowledge of the new lawyer and the practical experience he must have to 
serve his client—is that some sort of legal clinic to handle the functions both 
of Legal Aid and Lawyer Referral Service be established to employ the 
young law graduate and give him some training in the techniques that he does 


not acquire in law school. 





®" The attention of the legal pro- 
fession is gradually turning to its 
most serious deficiency in training 


| today: The techniques to be used in 


applying the law graduate’s recently 
acquired knowledge. That this prob- 
lem did not become obvious at a 
far earlier date may be classed as an 
historical accident. 

From the time when lawyers as a 
class first became accepted in this 
country! until some time around the 
turn of the twentieth century, the 
standard method of preparing for the 
Bar was to “go into” the office of 
some local lawyer or judge. Between 
bouts with Blackstone and Chitty, 
the apprentice sat in on conferences 
between the lawyer and his client, 
attended trials, drafted some of the 
papers and did much of the prepar- 
atory work for the case, as well as 
most of the legwork and general de- 
tail. In common with the “Ruler of 
the Queen’s Navee”, he “served the 
writs with a smile so bland, and he 
copied all the letters in a big round 
hand.”2 

In short, when he was called to 
the Bar a few years or months later, 





he may have known a great deal less 
about renvoi and last clear chance 
than does today’s fledgling; but he 
knew a great deal more about the 
mechanics of courtroom and office 
procedure. Does any recent law 
school graduate doubt which of these 
is the more immediate need? 

The “new look” in methods of 
preparation for the Bar properly be- 
gins in 1870, with Professor Lang- 
dell’s introduction of the case sys- 
tem at Harvard Law School. Today, 
but a long lifetime later, three 
quarters of all legal practitioners are 
law school graduates, and over 90 
per cent have had some training in 
a professional school. And the per- 
centage will be even more over- 
whelming in years to come. In Cali- 
fornia, a representative state, of the 
4,875 men and women who passed 
the bar examinations given during 
the years 1948 to 1953, inclusive, only 
eighteen did so without resident 
study,* and eleven of these had taken 
correspondence courses in law.® 
Thus, not more than seven persons, 
or 0.14 per cent of the recent admit- 
tees, qualified by the most common 


method but a few years ago, ap- 
prenticeship in a law office. 

We can therefore safely assume 
that all but an infinitesimal number 
of tomorrow’s lawyers will be law 
school products. Indeed, the demand 
today is for increased educational 
requirements, before even starting 
the study of law. The realities of an 
ever more complex world, coupled 
with the increasing consideration 
which the lawyer in his day-to-day 
practice must give to non-legal fac- 
tors, compels the requirement of in- 
creased educational standards for 
would-be entrants to the profession. 
Today’s legal adviser is expected by 
his client to do far more than merely 
win his lawsuits. His advice is de- 
sirable, often essential, in many 
diverse fields. In order to make even 
a pretense of handling these ques- 
tions, today’s legal adviser must at 
a bare minimum be well versed in 
the social sciences, and the more he 
knows of the physical sciences and 





1. Some of the colonies specifically forbade 
the professional practice of advocacy, and for a 
long time there was a violent distrust of the law- 
yer. 

2. Gilbert and Sullivan, H.M.S. Pinafore, Act I. 

3. Blaustein, “Education of the American Law- 
yer’, 3 J. Legal Ed. 409 at 420. The exact figures 
are 74.7 per cent and 92.6 per cent respectively. 

4. Information supplied by the State Bar of 
California. 

5. Only four states, California, Georgia, Mis- 
sissippi and Montana, permit this form of prepara- 
tion for the Bar. A good critique is found in 
Pierce, ‘‘Correspondence Law Schools’’, 4 J. Legal 
Ed. 160. 
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even the humanities the less he will 
come across in his practice which is 
completely foreign to him. 

The occasional exceptional indi- 
vidual may acquire these diverse 
abilities while engaged in active prac- 
tice. However, the only way to make 
reasonably sure that the average 
practitioner has them is to insist 
upon more comprehensive scholastic 
training, thus increasing the likeli- 
hood of his exposure to them.® All 
these factors unite to bar any possi- 
bility of a reversion to the “office 
system” of studying law. 

So the problem of learning to “act 
like a lawyer” must be solved in some 
other manner, if it is to be done at 
all. Our institutions of legal learning 
are producing alert minds with a 
broad scope of interests, probably 
well equipped to argue before an ap- 
pellate court, but unfortunately un- 
able. to find the front door of the 


local courthouse. 

The trend from the practical to 
the theoretical as a means of pre- 
paring for the practice of law has 


been so rapid that only recently have 
we begun to be seriously aware of it. 
For a traditionally conservative and 
slow-moving profession, the speed 
and completeness with which the 
average would-be lawyer’s training 
has changed has been breathtaking. 
It is indeed a sign of health in ow 
profession that so many of its mem 
bers, judges,’ law teachers domestic® 
and foreign,® as well as active prac- 
titioners,!° are currently pointing out 
its faults, including the one under 
discussion.!! 


6. This has deliberately been kept on a ‘‘bread 
and butter’’ level. An even more important reason 
for additional educational requirements is that, 
in the United States at least, those who govern us 
come traditionally from the lawyer class. The ad- 
vantages resulting to the country and the world 
from a broader education of its rulers seem too 
obvious to merit discussion. 

7. Jackson, ‘‘Training the Trial Lawyer’, 3 Stan 
L. Rev. 48; Jackson, ‘‘The Advocate’, 36 A.B.A.J. 
607; Souter, ‘‘Internship for Lawyers'', 29 J. Am. 
Jud. Soc. 186; Clark, ‘Practical Legal Teaching 
an Illusion’’, 3. J. Legal Ed. 423. 

8. Bradway, ‘Education for Law Practice’, 34 
A.B.A.J. 103; Bradway, *'Practical Legal Training— 
No Cause for Alarm'’, 35 J. Am. Jud. Soc. 52; Cal- 
houn, ‘‘Law Schools and Practical Training'’, 55 
W. Va. L. Rev. 83; Harno, ‘Legal Education’’, 1 
J. Leg. Ed. 508 at 513. 

9. Braybrooke, ‘New Zealander Looks at Amer- 
ican Legal Education’’, 1 J. Leg. Ed. 563; Gorla, 
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Certainly the most stimulating re 
cent article on the subject is Can- 
trall, ‘“‘Law Schools and the Layman: 
Is Legal Education Doing Its Job?”, 
38 A.B.A.J. 907. In answering his 
own question with a categorical 
“No”, Mr. Cantrall lays all the blame 
at the doorstep of law school profes- 
sors and deans; who, he says, teach 
an insufficient number of hours per 
week, follow their own esoteric rab- 
bit tracks at the expense of giving 
their students a thorough grounding 
in the practical application of the 
law, and anyway don’t have sufficient 
practical experience to know how to 
prepare their students. Naturally, 
the professors have not been slow 
to demur, answer and cross com- 
plain.'* 

If we were concerned only with 
the recent graduate, perhaps the 
problem would not be so acute. Al 
ter he passed the bar examination'* 
he could, as he now does, acquire 
the practical skills in a rough and 
tumble, trial and error manne: 
While a considerable amount of time 
would be wasted, he would become 
a capable practical lawyer after a 
while. But no attorney operates in 
vacuo. It is the client on whose be- 
half he takes the steps which bring 
him his rough and tumble knowl- 
edge. And it is certain that the 
client’s principal concern is not that 
of providing an opportunity in which 
the advocate may learn his trade. Yet 
this is exactly what happens to the 
client who brings a matter to the 
new individual practitioner, and it 
is only somewhat less true when the 


“A Civil Lawyer Looks at American Law School 
Instruction’’, 3 J. Leg. Ed. 515; McGechan, ‘‘A 
New Zealander's Comments on American Legal 
Education’’, 5 J. Leg. Ed. 286; Chitale, ‘‘Ameri- 
can Legal Education Through Indian Eyes’, 6 
U. Fla. L. Rev. 207; Merikoski, ‘‘A European View 
of Legal Education in the U. S."’, 6 J. Legal Fd. 
209. 

10. Roberts, ‘‘Performance Courses in the Study 
of Law’, 36 A.B.A.J. 17; ‘‘Readers Defend and 
Oppose Legal Internship'’, 30 J. Am. Jud. Soc. 59; 
Cutler, “‘Inadequate Law School Training'’, 37 
A.B.A.J. 203; Bryant, ‘‘Rotating Internship for 
Lawyers’’, 33 J. Am. Jud. Soc. 135; Coughlin, “Law 
School Curricula—A Proposal’’, 24 N.Y.S.B. Bull. 
303; Carlyle, ‘‘An Older Lawyer Views Legal Edu- 
cation’, 6 $.C.L.Q. 185; Murchison, ‘A Young 
Lawyer Looks at His Law School Training’, 6 
S.C.L.Q. 194. 

11. Law professors have even founded a mag- 
azine, the Journal of Legal Education, to con- 
centrate on the subject. 


tledgling has become associated with 
another lawyer or a firm. This hard 
ly seems in keeping with the te. 
sponsibility that a great profession 
owes to the general public. Almost 
if not entirely alone among the pro 
fessions, our fraternity outwardly be 
haves as if it regarded any one who 
had passed the bar examination as 
fully qualified to represent clients in 
all respects. (Provided, of course, no 
state boundaries were traversed). 
We all know better, and so do the 
more sophisticated of our clients 
This is the primary reason why law 
is an “old man’s profession”. ‘Those 
clients who are best able to pay de 
cline to be served by a man until 
he has acquired the practical know- 
how, and the only satisfactory way 
of being sure he has this knowledge 
is to pick someone who has been 
practicing for many years. 


Only Practice Makes 
the Law Graduate Competent 


To call this a serious problem is 
surely not overstatement. We are 
well aware that the law school gradu- 
ate can become competent in_ his 
chosen profession only by “practice”. 
A way must be found to make him 
more proficient in the practical skills 
of the game, without too much weat 
and tear on that tackling dummy, 
the client. 

Many proposals for obtaining this 
experience have been made.!* Most 
of them favor either a more “realis- 
tic” approach to all law school teach- 
ing, or the establishment of some 
sort of a practical course there. A 





12. Nutting, ‘Training Lawyers for the Future’, 
4 Hast. L. J. 77; McClain, ‘ls Legal Education 
Doing Its Job? A Reply'', 39 A.B.A.J. 120; Stevens, 
“Legal Education for Practice’, 40 A.B.A.J. 21). 
And see the addresses by Joiner, McClain, Can 
trall and Griswold to the Section of Lego! 
Education and Admissions to the Bar, as reported 
in 6 J. Legal Ed. at 295, 302, 316 and 324 re 
spectively. For a thoughtful analysis of weaknesses 
in the law schools by one who has been both 
professor and practitioner, read Orschel, ‘‘Is Legal 
Education Doing Its Job? Brief of Amicus Curiae 
40 A.B.A.J. 121. 

13. Another controversial subject. See Prosser 
“Legal Education in California’’, 38 Calif. L. Rev. 
183 at 200 et seq.; Rauscher, ‘‘Bar Examination 
Problems'’, 24 Tulane L. Rev. 428; Morland, 
“Legal Education in Georgia’', 2 Mercer L. Rev. 
291 at 321; Coffman, *‘A Uniform Nationa! Bor 
Examination’’, 36 A.B.A.J. 623. 

14. See articles cited in notes 7, 8, 10, 33 and 
34 of this article. 
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constantly number of 
schools are utilizing the latter tech- 
nique, apparently with considerable 
success. Duke University, under the 
direction of Professor John S. Brad- 
way, has probably the best known of 
such courses.'° During the third year 
each law student must take the Legal 
Aid Clinic course. It aims at develop- 
ing the sense of being a “junior part- 
ner” in a law firm, with the instruc- 
tor as the senior. Together they 
tackle the typical legal aid problems, 
for actual clients. It gives the law stu- 
dent “the concept of a case at law 
as an integrated whole.”'® In many 
respects this is excellent. It intro- 
duces the student to the courthouse 
and the client. It teaches him the im- 
portance of the facts,!7 which are too 
often treated in the case method ol 
instruction as if they came ready 
tailored to size. It 


increasing 


made and also 
may help to instill in him a feeling 
that the law is in a true sense a pro 
fession of public service, rather than 
merely a bread-winning device. In 
short, it gives him a great deal ol 
practical training. But, as with all 
such ideas, it falls short because the 
student, not having been admitted to 
the Bar, cannot actually practice 
law.!8 

Another phase of practical train 
ing which is making an impression 
on law school curricula today is that 
of developing a technique for [er- 
reting out the “facts”. In the fore- 
front of this movement is Judge 
Jerome Frank. As he expounds el- 
lectively and olften,'® the large ma- 
jority of litigated matters turn on 
the interpretation of the facts,?° and 
knowledge of how to acquire and 
present them, as well as some ac- 
quaintance with the actual workings 
of “courthouse government”, would 
be very valuable to all law students. 

\nother device sometimes em- 
ployed is that of having undergradu- 
ates or other persons simulate clients. 
presenting to the law student the 
usual biased testimony and disor- 
ganized documentary evidence; and 
then letting him carry the matter 
through negotiation with opposing 
counsel, arbitration and __ trial.?! 
There are also, of course, moot courts 


and trial clubs at most schools. All of 


these are less useful in 
teaching practical skills to the law 
student, and probably are worth de- 
veloping further in the absence ol 
a better plan. But the blunt truth is 
that all of them make serious de- 


mands on the student’s time, which 


more or 


is pretty well filled up as it is. 

The simple way to provide more 
available time is to increase the dur- 
ation of pre-legal or legal education. 
But the desirability of this solution 
is subject to considerable question. 
We cannot go on increasing the dur- 
ation of professional education for- 
ever. Sooner or later the point will 
be reached where many of those best 
qualified will refuse to commence 
professional studies because of a dis- 
inclination to spend so long on the 
sidelines while their contemporaries 
are actively participating in the race 
ol life. Student resentment at the 
duration of legal education is wide- 
spread. It is held in check only by 
the fact that the period of prepara- 
tion for all other skilled occupation: 
has likewise increased. 


Furthermore, mere length of time 


spent in school is no measuring 
stick of quantity or quality of knowl- 
edge acquired. There is also the 
question of whether the social 
sciences, as they affect the modern 
lawyer are not better learned in law 
school, where they can be absorbed 
together with their legal components 
as an integrated whole, rather than 


15. For similar programs in other schools, both 
curricular and extracurricular, see, e.g., Miller, 
“Clinical Training of Law Students’’, 2 J. Legal 
Ed. 298; Johnstone, ‘Law School Legal Aid 
Clinics’, 3 J. Legal Ed. 535; Hamilton, ‘Teaching 
the Crafts'’, 23 Rocky Mt. L. Rev. 75; see also, 
‘Law Review or Legal Aid’', editorial in 34 
A.B.A.J. 126. 

16. Bradway, “‘Legal Aid Clinic Instructions at 
Duke University’’ (1944) page 12. 

17. See Frank, Courts on Trial (1949) for a thor- 
ough discussion of this point. 

18. A variant of the law school clinic, which 
would combine practical experience with a re- 
search program aimed at analysis of the prob- 
lems of modern law and their solution, is being 
proposed by Dean Levi. See his articles, ‘What 
Can the Law Schools Do2?’', 18 U. Chi. L. Rev. 
746, and *‘The Graduate Legal Clinic’’, 38 A.B.A.J. 
189. 

19. ‘A Plea for Lawyer-Schools’’, 56 Yale L. 
J. 1303; ‘A Disturbing Look at the Law Schools’’, 
2 J. Legal Ed. 189; ‘Both Ends Against the Mid- 
dle’, 100 U. Pa. L. Rev. 20; Frank, Courts on 
Trial, especially pages 225 to 246; among others. 

20. If Judge Frank believes that this proportion 
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C. Clinton Clad is a graduate of Dart- 
mouth College and of the Yale Law 
School. Admitted to the California Bar 
in 1948, he practiced in Los Angeles 
and San Diego until he became Com- 
missioner of the Superior Court. He 
served as a lieutenant in the Navy 
during World War Il. 





studied as diverse and unrelated sub- 
jects in undergraduate school.?? Also, 
agree with Dean 
Sturges’ that the college undergrad- 
uate is not sufficiently mature to 
grasp all the non-vocational skills 
which today’s lawyer must have. 
Sturges seems to favor implanting 
this knowledge in the student by a 
“streamlining” of the curriculum,** 
(Continued on page 92) 


many would 





holds true for nonlitigated legal matters, his 
conclusions seem more subject to challenge. Much 
litigation is doubtless avoided because the 
law on the point is clear. Nevertheless, as he says 
at page 1329 of ‘‘A Plea for Lawyer-Schools’’, 
supra note 19, litigation is the lawyer's 
ultimate reference’. Thus education to assist in 
the most important phase of this ‘‘reference’’ 
should be of considerable value. 

21. Mueller and James, “‘Case Presentation’, 
1 J. Legal Ed. 129. A commentary on this very 
excellent technique is that to properly instruct 
twelve students takes a very large part of the 
time of two professors. It thus would seem to be 
impracticable as a compulsory course. See also, 
Nelson, ‘'Re-enacting a Case’, 3 J. Legal Ed. 
438. 

22. Cf. Grillo, ‘'Pre-Legal Training’, 5 J. Legal 
Ed. 172. 

23. ‘The Profession and Legal Education’, 23 
Rocky Mt. Law Rev. 11. 

24. For a trenchant analysis of the modern 
law school and its failings, see Shepherd ‘Learned 
in the Law’’, 39 Va. L. Rev. 163. Cf. Pollack, “A 
Proposal of the Reassessment of Law School 
Activities’, 5 J. Legal Ed. 324. 
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= The Bar Center—An Appraisal 


Now that the building campaign is approaching its last 
stages and the new Bar Center is actually in operation, 
an appraisal of the results is in order. 

It is a fine tribute to the organized Bar that in little 
less than twenty-two months 33,000 lawyers of America 
contributed a sum in excess of $1,600,000. Of the 
forty-eight states, the District of Columbia and the three 
territories represented in the House of Delegates, twen- 
ty-two states exceeded their combined quotas by more 
than $225,000. This result was not achieved easily. Nor 
was the giving without sacrifice. There is scarcely a law- 
yer in the country who is not expected to give liberally 
to the charities in his own community. His church and 
civic activities likewise demand their toll. 

Yet when the call of the Foundation issued, the aver- 
age member of the American Bar responded generously 
and cheerfully—that is significant! 

But what is even more gratifying is the manner in 
which the businessmen of our country rallied to our 
cause. They have given 266 gifts to date amounting to 
$265,000. Many of these contributions were whol- 
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ly unsolicited. This is evidence indeed of the esteem in 
which the American Bar is held by _ business 
in America. This is evidence that the “era of service” 
to which Past President Robert G. Storey has so often 
alluded has in fact arrived. It is evidence further that 
the public believes that the American Bar Association 
is doing a good job and cn do even a better one—given 
proper tools and facilites. 

So, to our friends who have contributed, we say a 
heartfelt thanks. To the public we commit ourselves in 
a conscientious effort to justify the faith they have re. 
posed in us. And to those who have not yet caused their 
names to be entered on the Roll of Builders, we remind 
them that the opportunity to do so will be open until 
February 22. Address your contribution to the Ameri- 
can Bar Foundation, 1155 East Sixtieth Street, Chicago 
37. Your state quota will be credited. 


u The Sentence of the Court 


The American Bar Association’s Section of Criminal 
Law was organized in 1920 and, although one of its 
older Sections, has not in the past played too important 
a role in the affairs of the Association. Its activities have 
failed to attract the individual interest and attention of 
the average member. This has remained true in spite 
of the fact that this Section has had the benefit of the 
leadership of many outstanding lawyers. The existence 
of this unfortunate state of affairs is undoubtedly due, 
in a large measure, to the fact that criminal lawyers— 
comprising those lawyers who devote a_ substantial 
portion of their practice in the appearance by them as 
attorneys for the defense in criminal actions—have not 
been active or played too prominent a part in either 
the affairs of the American Bar Association or those of 
its Criminal Law Section. The average member of the 
American Bar Association who participates in the activi- 
ties of the organization and in its programs is, for the 
most part, recruited from the lawyers who devote the 
major portion of their time to the practice of civil law. 
Their work and their interests are largely devoted to 
the handling of problems in connection with property 
rights, as distinguished from the work of the lawyer who 
appears in court as counsel in the defense of persons 
charged with violation of the criminal law. 

Members of the Association who do have experience 
in the handling of criminal cases have generally ac- 
quired that experience not as attorneys for the defense 
but either as prosecuting attorneys or as a result of 
service by them on the trial bench. As a logical result 
over the years the major activities of the American Bar 
Association have been pretty much confined to prob- 
lems dealing with the general administration of justice 
and phases of the law dealing with property and proper- 
ty rights of individuals and corporations. Little, if any, 
consideration has been given in the past to subjects 
concerning the rights of defendants in criminal cases, 
particularly with those defendants who have been con- 
victed and sentenced for the commission of a crime. 
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This, however, is a state of affairs which is soon to be 
remedied. The first major activity undertaken by the 
American Bar Association’s Committee on Legal Re- 
search was the creation of a program for study and re- 
sgarch in criminal justice, criminal jurisprudence and 
rehabilitation of criminals. It will embrace the entire 
study of criminal law, beginning with the apprehension 
of one accused of crimes, his trial, sentence and punish- 
ment, and the problems arising from probation and 
parole. The whole subject is one of great interest not 
alone to the Bench and Bar, who are primarily charged 
with the responsibility of enforcing criminal justice, but 
also to the public which absorbs each year a staggering 
bill for money lost through crime and money spent in 
the prevention, apprehension, punishment and deten- 
tion of criminals. 

At the last Annual Meeting of the American Bar 
Association held in August in Chicago a very able paper 
dealing with the subject of criminals and their punish- 
ment was delivered by the Solicitor General of the 
United States to the Section of Criminal Law. This ad- 
dress aroused so much interest on the part of those 
who were privileged to listen to it that the editors of the 
JourNAL felt that it merited a wider audience. The ad- 
dress, which appears in this issue of the JouRNAL (see 
page 13), deals with a phase of criminal law concern- 
ing which there has been little understanding and 
much confusion and chaos. It relates to the matter of 
sentences which are meted out to persons convicted of 
crimes by the courts in the numerous and various juris- 
dictions, locally, state and federal, in this country. In 
his address the Solicitor General suggests the possible 
use of appellate courts in what is for them a new field 
of jurisprudence. At least that is true in this country, 
although the appellate courts in England have for some 
time had the power of judicial review, not alone of con- 
viction itself but also of the sentence imposed after 
conviction. 


s The Lawyer’s Trust and Responsibility 


The practice of law is a profession. It involves the use of 
special knowledge professed by lawyers after diligent 
study to be applied in guiding and serving others. But 
those who practice can never rest on their oars. They 
must labor ceaselessly not only to improve their own 
abilities in the representation of others, but to render 
the administration of justice simpler, prompter, cheaper, 
more nearly within the reach of all. 

In the past the Bar has been vulnerable to the charge 
of indifference. Much valuable reform has been achieved 
only under the stimulus of outside insistence. The his- 
tory of progress of the centuries is enlightening. It is 


Editorials 


effectively sketched in this issue in a very interesting 
paper by Mr. McWilliams of the Pennsylvania Bar. 
Referring to the ancient practice of allowing cases to 
remain pending for twenty years, he says it is hard to 
believe that “it was not until an aroused public, in the 
second decade of the nineteenth century, entered the 
struggle and demanded a change that reforms were 
gradually effected”. 


The New York Code of Procedure drafted by Field 
in 1848 and Pound’s speech before the American Bar 
Association in 1906 upon the subject: “The Causes of 
Popular Dissatisfaction with the Administration of Jus- 
tice” are referred to by Mr. McWilliams as two impor- 
tant events in the story of efforts in this country to im- 
prove our legal processes. 

But he has not been carried away by his subject. For 
he says, “Do not misunderstand me. I recognize, as does 
every lawyer, that sound legal procedures are essential 
to the administration of the law. The rules against hear- 
say evidence, the parol evidence rule, the insistence that 
the testimony be relevant and material to the issues in- 
volved . . . all serve a useful, a necessary purpose.” “A 
court of law”, he says, “is a temple of justice, not a 
Roman circus.” 

The author emphasizes the need for prompt and ef- 
ficient trials at reasonable cost, and that the litigant is 
also entitled to representation “by competent counsel 
before an impartial and competent judge. . . .” 

He points out that constitutional guaranties of in- 
dividual liberty are meaningless words of no avail to 
the citizen without lawyers to come into court and de- 
fend the abstract right. “It is to the private law office, 
whether on Main Street, Wall Street or Chestnut Street, 
that he goes for his vindication.” 

In summing up, Mr. McWilliams speaks thus, wisely, 
a word as to the effectiveness of the organized Bar: “In 
earlier and simpler times the individual lawyer could 
make his influence felt and his voice heard, and his 
views on the administration of the law, on the selection 
of judges and on matters of public policy counted for 
much in his community. Today the influence of the 
lawyer is the influence of the profession, of the organ- 
ized Bar, not of the individual practitioner. Only: by 
joining his bar association and working in it can he 
effectively perform his public duties and aid in the ac- 
complishment of the ideals and aspirations of the pro- 
fession.” 

Here is a fine statement of the position of trust and 
responsibility occupied by the lawyer and a note of 
warning that we must do our part in accomplishing 
needed reforms or look to our laurels. 
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Taxation and the Self-Employed: 


A Study in Retrogression 


by Harry Silverson - of the New York Bar (New York City) 


* Mr. Silverson argues that our present income tax law discriminates against 
the self-employed taxpayer in favor of the employee who is given a tax-free 
retirement plan by his employer. The self-employed citizen, including many 
lawyers, physicians and other professional men, must set aside, out of his 


heavily taxed income, enough to pay for his own retirement. Mr. Silverson finds 
that the Internal Revenue Code of 1954, far from relieving the situation, has in- 
creased the discrimination against the self-employed. 





® During 1947 and 1948 there ap- 
peared in various periodicals articles 
which had one theme in common: 
our income tax system discriminated 
sharply in favor of business and in- 
vestment income and against earned 
income, and within the earned in- 
come group discriminated in favor 
of the employee and against the self- 
employed!, These articles proposed 
solutions for lessening the discrimi- 
nation which, while differing in de- 
tail, were alike in their advocacy of 
legislation that would permit the 
self-employed and the employed not 





1. Silverson, '‘A New Tax Proposal’, 44 Ameri- 
can Mercury 345 (March, 1947); Nicholson, ‘‘Pen- 
sions for Partners: Tax Laws Are Unfair to Lawyers 
and Firms'', 33 A.B.A.J. 302 (April, 1947); Rudick, 
‘More About Pensions for Partners,"" 33 A.B.A.J. 
1001 (Oct. 1947); Silverson, ‘Earned Income and 
Ability to Pay," 3 Tax L. Rev. 299 (1948). See also 
footnote 3, infra. 

2. Report of the Committee on Taxation, The 
Association of the Bar of the City of New York 
(December, 1947), page 25 et seq. See also 
Porter, ‘‘A Raw Tax Deal'’, New York Post, March 
12, 1947, p. 48; Thompson, ‘Tax-Free Bonds for 
Security'’, The Philadelphia Evening Bulletin, May 
30, 1947. 

3. The committee was originally named ‘The 
Special Committee on Preferred Tax Treatment of 
Savings’’ but thereafter the more appropriate title 
indicated in the text was given to it. See also ‘Tax 
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covered by pension plans to set aside 
from annual income tax deductible 
amounts which would be taxed in a 
later year, when withdrawn. 
Support for these proposals de- 
veloped early?, At the 1947 Annual 
Meeting of the American Bar Asso- 
ciation in Cleveland the Income Tax 
Committee recommended to the Tax 
Section adoption of one of the pro- 
posals. After vigorous discussion the 
Section instructed its chairman to 
appoint a special committee to study 
the problem and report at the fol- 
lowing year’s meeting in Seattle. 


This committee was appointed and 
was known as the “Committee on 
Taxation of Earned Income’? A 
majority of the Committee recom- 
mended that the Section take favor 
able action on two proposals de: 
signed to carry out the central theme 
of pensions for the self-employed‘ 
but the Section, by the narrowest 
of margins, voted to table the re- 
port, Thereafter a Special Commit. 
tee on Retirement Benefits under the 
able chairmanship of George Rob: 
erts, of New York City, was appoint- 
ed by the President of the Associa: 
tion. This Committee established 
with other professional 
groups and fathered the Reed-Keogh 
Bills® which carried out the broad 
principles originally advocated in 
19478. On May 13, 1952, the House 
Ways and Means Committee took 
testimony in support of these and 


liaison 





Discrimination Against Lawyers: Specific Proposals 
To Lessen Their Unfairness'’, 34 A.B.A.J. 92 (Febru- 
ary, 1948). In the meantime The Association of the 
Bar of the City of New York was sponsoring joint 
meetings between its Committee on Public and Bar 
Relations and representatives of other national 
and local professional associations with a view 
to urging upon Congress the adoption of remedial 
legislation. See also ‘‘A Tax Plan for Professional 
Men’, The Journal of Accountancy, June, 1948, 
page 481; ‘‘Personal Pensions for Professional 
People’’, Chemical Engineering (June, 1948); ‘A 
Lower Tax on Brains'’, Business Week, (May 22, 
1948) page 124. 

4. See Report of the Committee on Taxation 
of Earned Income, Section of Taxation Program 
and Committee Reports, 9th Annual Meeting of 
the Section, page 95, ef seq. Four separate sets 
of dissenting views were expressed. The most 


novel argument is to be found in the dissent of 
Professor Stanley S. Surrey, as follows: ‘‘It may 
even be that in the final analysis the benefits of 
section 165 will be regarded as merely one of the 
many differences between life as a lawyer or on 
individual proprietor and life as a corporate em 
ployee’’ (page 106). 

5. At the September, 1951, meeting of the 
House of Delegates in New York City the Associa 
tion endorsed these bills. These bills, as subse- 
quently amended, are now known as the Jenkins- 
Keogh bills and were last introduced in the 83d 
Congress as H.R. 10 and 11. 

6. See also, Goldstein, ‘'Security for the Pro- 
fessions: A Plan for More Equitable Tax Treat: 
ment’’, 37 A.B.A.J. 409 (June, 1951); cf. Fager, 
“Retirement Programs for Attorneys and Account: 
ants,"’ Eleventh NYU Ann. Inst. on Fed. Tox 1/2 
(1953). 
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related bills*. ‘o date, however, in 
spite of the continued efforts of the 
Special Committee, no action has 
been taken by the Ways and. Means 
Committee. 

It therefore becomes appropriate, 
with the recent enactment into law 
of a thoroughly revised Internal 
Revenue Code, to review the pres- 
ent tax status of the self-employed, 
and to ask ourselves how they have 
fared during the seven years since 
the literature referred to first ap- 
peared. 

A reading of the new Code, which 
gathers together the legislative de- 
cisions of these seven years, reveals 
that they have been lean for the self- 
employed8, typically good for the 
investment income group and fabu- 
lous for the employed. 


Investment Income 

The benefits which recent years have 
brought to the investment income 
type of taxpayer are many and di- 
verse. Attention will be directed only 
to some of the leading changes. 

1. Percentage Depletion. With re- 
spect to percentage depletion the 
Treasury over the years has been 
playing an animated but hopelessly 
one-sided game with Congress. The 
Treasury asks Congress with monot- 
onous regularity to cut back the 
scope of the percentage depletion 
provisions. Congress counters, with 
equal regularity, by adding to the 
group of items entitled to percent- 
age depletion treatment, Congress 
has long since won the series and 
gained permanent possession of the 
cup. The new Code delivers the coup 
de grace with a general “basket” pro- 
vision® which allows some percentage 
depletion to all minerals not other- 
wise specifically covered. The basket 
provision excludes only (A) soil, sod, 





7. See Hearings entitled ‘‘Postponement of In- 


come Tax on Income Set Aside for Retirement’. 

8. Unlike the biblical seven lean years, how- 
ever, these were not preceded by seven fat years. 

9. I.R.C., §613(b)(6). All references to the In- 
ternal Revenue Code are to the Internal Revenue 
Code of 1954 unless otherwise indicated. 

10. 1.R.C., §613(b}(6)(B). 

ll. See Fink, ‘Miscellaneous Tangible Invest- 
ments Accorded Preferred Tax Treatment—tive- 
stock, Growing Crops, Timber and Coal Mines’, 
Eleventh NYU Ann. Inst. on Fed. Tox. 41 (1953), 
and cases there cited. 


dirt, turl, water, or mosses, and (B) 
minerals from sea water, the air, or 
“similar inexhaustible sources”!°. We 
shall perhaps see a future enlarge- 
ment of the basket by the discovery 
that sea water or air are not in fact 
inexhaustible. 

2. Capital Gains.—Not to be out- 
done by the percentage depletion 
beneficiaries, the capital gains advo- 
cates have enjoyed their own not in- 
considerable triumphs. Taxpayers 
engaged in the breeding of livestock 
need no longer concern themselves 
with the vagaries of conflicting and 
changing court decisions. So long 
as the has held for 


animal been 


“draft, breeding, or dairy purposes” 
and has been owned at least twelve 
months, a net gain in any year from 
sale of the livestock produces capi- 
tal gain and a net loss an ordinary 
deduction!*. For some reason poul 


try is not even given a fighting 
chance for admission to this ovine, 
bovine and porcine heaven. The 
Code expressly excludes this second- 
class citizenry from possible quali- 
fication, Turkeys made the grade 
in the Senate version of the 1951 
Act (see Sec. 324) but lost out in con- 
ference. 

Timber had obtained capital gain 
treatment in the Revenue Act of 
194313, This treatment is continued 
in the new Code!*, which adds 
Christmas trees to the timber cate- 
gory, from which they had uncere- 
moniously been excluded by admin- 
istrative interpretation’. Perhaps be- 
cause coal is primarily timber of pre- 
historic vintage, it was added to the 
honor roll in 1951! and continues 
to qualify under the new Code!’, 

During the period under discus- 
sion one type of asset was dropped 
from the statutory definition of capi- 


12. I.R.C., §1231(b)(3), Revenue 
Act of 1951, Sec. 324. 

13. §127(a); 1.R.C. of 1939, §117(k}; I.R.C. of 
1954, §631. 

14. 1.R.C., §631(a) and (b). 

15. Rev. Rule 217, 1953-2 Cum. Bull. 12. 

16. Rev. Act of 1951, §325(b) and (c). 

17. I.R.C., §631(c). In its version of the 1954 
Code the Senate had extended this provision to 
cover iron ore deposits in the United States, but 
this extension was dropped in conference. Ap- 
parently iron is to coal what turkeys are to live- 
stock. 


originally in 
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tal assets. As might be expected, this 
item deals with an asset created 
through the taxpayer’s personal ef- 
forts, to wit, a copyright, or a liter- 
ary, musical, or artistic composi- 
tion's’. Nor is this denial of capital 
gain treatment to an occasional self- 
employed taxpayer permitted to be 
defeated by the interposition of a 
partnership’? or a corporation?®. In 
the related field of patents, where 
both personal services and capitz! 
are sometimes involved, the latter 
element, however modest, is appar- 
ently sufficient to remove the taint 
of the former?!. Further, under the 
new Code, this halo of the inventor 
rubs off on his financial angels??. 

3. Family Partnerships.—With the 
enactment of the World War II Ex- 
cess Profits Tax Law family part- 
nerships became the Mrs. America 
of the 1940’s. While her judicial 
admirers were legion, admiration 
was neither universal nor reliable?*. 
Accordingly, the Revenue Act of 
1951 restored her to her rightful 
position in the tax hierarchy** even 
though the adoption in 1948 of split 
income had eliminated the virtues 
of the husband-wife partnership. 
Younger members of the family be- 
came more important since 1948 and 
the family partnership, to continue 
the metaphor, became a Miss Amer- 
ica rather than Mrs. America.2> And 
lest her royal train be sullied by her 
earned-income siblings, Congress 
with superlative surgical precision 
removed all possibility of spreading 
the personal service portion of the 
partnership income among the fam- 
ily members?®, 

4. Capital Expenditure Write-Offs. 
The oil and gas industry has not 
only caused covetous eyes to be cast 
in its direction because of percent- 





18. Revenue Act of 1950, §210(a); now I.R.C., 
§1221(3). 

19. 1.R.C., §751. 

20. 1.R.C., §341. 

21. See 1.R.C., §1235; see also, Joseph, ‘Tax 
Treatment of Sales and Licenses of Patents’’, 32 
Taxes 803 (1954). 

22. 1.R.C., §1235(b)(2). 

23. See Sen. Rep. No. 781, 82d Cong., Ist Sess. 
page 38 ef seq. 

24. Rev. Act of 1951, §340(a) and (b). 

25. 1.R.C., §704(e). 

26. 1.R.C. of 1939, §191; I.R.C. of 1954, §704 
(e)(2). 
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age depletion, but more recently, al- 
though no less intensively, because 
of the deduction of capital expendi- 
tures??, In 1951 an election was given 
to deduct mine exploration expendi- 
tures or to write them off on a rata- 
ble basis against production*’, The 
same Act?® accorded a similar elec- 
tion for mine development expendi- 
tures. 

In 1950 the Internal Revenue 
Code of 1939 had been amended*®® 
to allow a deduction, at the taxpay- 
er’s option, for expenditures made to 
establish, maintain or increase the 
circulation of newspapers, magazines 
or other periodicals*!. New in the 
current Code are an election to de- 
duct or amortize over a period of not 
less than sixty months research and 
experimental expenditures®? and an 
election to spread over a short peri- 
od soil and water conservation 
expenditures*’, Also, corporations, 
which could always deduct their or- 
ganizational expenses no later than 
the year of dissolution**, were given 
an election to deduct them ratably 
over a period of not less than sixty 
months*®, This increasingly solicit- 
ous treatment of a corporation’s or- 
ganizational expenses may be com- 
pared with the treatment of the or- 
ganizational (i.e., training) expenses 
of the professional, who cannot de- 
duct in any year the very substantial 
expenditures incurred in obtaining 
his professional training. Further- 
more, since the disallowance of pro- 
fessional training expenditures is 
based on the view that they are per- 
sonal in nature®®, the professional 
may not even indulge in the dubious 
pleasure of contemplating a deduc- 
tion in his final return, 

5. Dividend Income. Prior to its 
repeal by the Revenue Act of 194387, 


our tax structure incorporated a 
modest earned income credit. While 
never significant in dollars to any 
single taxpayer®’, it had the virtue 
of recognizing that the earned in- 
come group is relatively less able to 
pay taxes than other groups of tax- 
payers, As the Ways and Means 
Committee stated in justifying the 
earned income credit: 

The taxpayer who receives salaries, 
wages, and other earned income must 
each year save and set aside a portion 
of his income in order to protect him 
in case of sickness and in his old age, 
and in order to provide for his family 
upon his death. On the other hand, 
the person whose income is derived 
from investments already has his capi- 
tal and is relieved of the necessity of 
saving to establish it. He may spend 
each year his entire income, and at 
the same time have sufficient capital 
to protect him in his old age and to 
provide for his family upon his death. 
In most cases the person whose in- 
come is derived from investments is 
able to pay a greater tax than the one 
whose income is the result of personal 
effort.39 


Without entering into the merits 
of a dividends received credit for 
individuals*® it is nothing less than 
shocking that such a credit, favoring 
the investment-income group, should 
have preceded the granting of relief 
to the self-employed and those em- 
ployees not covered by employer- 
financed pension plans. 

By 1947, the opening of the seven- 
year period under review, large 
numbers of employees were already 
enjoying material tax advantages 
denied the self-employed. Pension 
and profit-sharing plans covering 
millions of employees enabled them 
to defer the payment of tax on a por- 
tion of their compensation to lower 
or non-existent brackets following 
retirement. Further, various fringe 
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27. The election to deduct so-called intangible 
drilling and development costs, heretofore a crea- 
ture of Treasury regulations (Regs. 118, §39.23(m)- 
16 and House Concurrent Resolution 50, 79th 
Cong.), is now riveted in the Code. I.R.C., 
§263(c). 

28. Rev. Act of 1951, §342(a); I.R.C. of 1939, 
§23(ff); 1.R.C. of 1954, §615. 

29. §309(a); I.R.C. of 1939, §23{cc); I.R.C. of 
1954, §616. . 

30. Rev. Act of 1950, §204(a), amending 1.R.C. 
of 1939, §23(bb). 

31. Now I.R.C., §173. 

32. 1.R.C., §174, 

33. 1.R.C., §175. 

34, Shellabarger Grain Products Co. v. Commis- 
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sioner, 146 F. 2d 177 (C.A. 7,1944); Malta Temple 
Association, 16 B.T.A. 409 (1929). 

35. 1.R.C., §248. 

36. See, e.g., O.D. 984, 5 Cum. Bull. 171; O.D. 
892, 4 Cum. Bull. 209. 

37. Rev. Act. of 1943, §107. 

38. Prior to its repeal the earned income credit 
could never save more than $84 in taxes annually. 

39. H.R. Rep. No. 179, 68th Cong., Ist Sess., 
1939-1 (Part 2) Cum. Bull. 245. 

40. 1.R.C., §34. 

41. For example, premiums paid by the employer 
under group insurance plans, certain meals and 
lodgings furnished the employee, etc. Regs. 118, 
§39.22(a)-3. See also Erbacher, ‘Meals or Lodgings 
Furnished for Convenience of Employer'’, 32 Taxes 
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benefits escaped tax entirely*!. out 
In the intervening years Congress & ly n 
has broadened the availability of — was 
capital grains treatment for this al- & (ax. 
ready favored portion of the earned & as | 
income group. In 1950 came provi- § Wh 
sions which have enabled executives exe 
to realize capital gains via the stock J pay 
option route*?. In this connection — con 
it was found that not all stock always § 4 6 
moves in an upward direction, with pen 
the result that some holders of these Bing 
options fell into the intolerable pre- § the 
dicament of having to await a rise in \ 
the value of their employer's stock, B ‘le 
a rise which might never come. Un- — 0 
der the then modification and renew- § inc 
al rules covering stock options the § prc 
option price could not be reduced § bit 
without imperilling the capital gain § nei 
feature*’. Congress was apparently — — 
touched by the plight of these indi § 
826 (1954). Exclusion of the value of meals and ar 
lodgings has been facilitated under the 1954 Code, of 1 
§119. 4 
42. Rev. Act of 1950, §218(a), adding §130A to 4 
I.R.C. of 1939. lum 
43. §130A(e) of I.R.C. of 1939 stated that the plet 
option price must be at least 85 percent of the (2) 
value of stock on the date of the granting of the cas 
option, the date of the modification, or the date peg 
of any intervening modification, whichever wos oy 
highest. The term ‘‘modification’’ was understood ~ 


to cover every conceivable method of attempted 
avoidance, even the cancellation of the old option 
and the issuance of a new one. See Regs. 118, 
§39.130A-4. 
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viduals and accordingly the new 
Code permits modification of the 
option to effect a reduced price where 
there has been a substantial decrease 
in the value of the stock subject to 
the option**. If at first you don’t 
succeed, try, try, again, 

The old Code had already pro- 
vided for capital gain treatment of 
lump sum distributions from pen- 
sion and profit sharing trusts where 
made on account of the employee's 
separation from service*®. The Rev- 
enne Act of 1951 excluded from any 
tax at the point of distribution of 
the lump sum so much thereof as 
represented net unrealized apprecia- 
tion in securities of the employer 
corporation*®. The 1954 Code ex- 
tends capital gain treatment to lump 
sum distributions made as a result 
of the death of the employee after 
separation from service and to lump 
sum distributions under plans fund- 
ed through annuity contracts with- 
out a trust*?, Congress was apparent- 
ly not content to rest here. There 
was still the little matter of estate 
tax. The solution chosen is as simple 
as the statement of the problem. 
When a beneficiary other than the 
executor receives an annuity or other 
payment deriving from employer 
contributions and distributed under 
a trusteed or non-trusteed qualified 
pension, stock bonus, or profit shar- 
ing plan, no estate tax is payable 
thereon48, 

We thus have the edifying specta- 
cle of the self-employed paying in- 
come tax at top surtax rates on all 
income, coupled with the delightful 
prospect of full exposure to a second 
bite through the estate tax‘, His 


‘neighbor next door, on the other 


hand, can look forward to the receipt 
of pension plan income at low tax 
rates upon retirement, and with no 
estate tax on the amounts deriving 
from employer contributions. still 
payable to his beneficiaries following 
his death. And there is always the 
possibility of that valuable stock 
option co-existing peacefully with 
a growing interest in the employer- 
financed pension plan. 

Nor need retirement any longer 
constitute a day of reckoning for the 
employee whose tax on his employ- 
er’s contributions to the pension 
fund was theoretically deferred to 
the retirement period. If, for ex- 
ample, at the age of 65 he no longer 
has earned income, and his total 
income (including social security 
receipts) is $3300 per annum, the 
double personal exemption coupled 
with the standard deduction and the 
new retirement income credit® re- 
sults in no tax payable. When the 
wife attains age 65 the retirement in- 
come can reach $4000 per annum, 
without any tax being payable. 

The story of congressional solici- 
tude for employees is not quite ful- 
ly told. There is still the matter of 
employer accident and health plans. 
Henceforth, if an employer either 
voluntarily or, as is more usually 
the case in recent years, as a result of 
collective bargaining, establishes an 
accident and health plan, the em- 
ployee may be reimbursed for all 
his medical expenses and those of his 
spouse and dependents without tax 
thereon®!. Ditto for amounts re- 
ceived for bodily injury to the tax- 
payer, his spouse, or a dependent. In 
addition, if under the plan the em- 
ployee receives compensation during 
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his absence from work on account of 
personal injuries or sickness, such 
receipts are excludible from grosss 
income up to $100 a week®?. If in 
order to fund this plan the employer 
makes payments to an insurance 
company or otherwise, such pay- 
ments do not constitute taxable in- 
come to the covered employee®*. Fur- 
ther, since there is no requirement 
that these plans be non-discrimina- 
tory®4, they apparently can be limit- 
ed in application to the executive 
group. 

Pension plans, stock options, and 
accident and health benefits thus 
constitute the three major ingredi- 
ents of the congressional recipe for 
making the employer-employee re- 
lationship most palatable in sickness 
and in health until death (or earlier 
retirement) do them part. It may be 
argued with considerable force that 
this highly-flavored recipe is too rich 
for the blood and may shorten the 
marriage. For, what better induce- 
ment is there to premature retire- 
ment than the realization of a large 
capital gain stemming from a stock 
option, or from a lump sum distrib- 
ution from a pension or profit shar- 
ing plan? But whatever the future 
may prove to be the answer to this 
conundrum of economic® and psy- 
chological considerations, there nec- 
essarily comes a time in the develop- 
ment of every tax system when such 
considerations must give way to the 
simple dictates of fairness®*. The self- 
employed are not seeking treatment 
akin to percentage depletion, capital 
gains, or most of the devices dis- 
cussed in this paper. What they do 
want is what is now afforded to so 
many employees, namely, the oppor- 





44. §421(e). See also §421(d)(1)(A) which per- 
mits the granting of an option with a variable 
price, 

45. |.R.C. of 1939, §165(b) added by Rev. Act 
of 1942, §162(a). 

46. Rev. Act of 1951, §335(a). 

47. \.R.C., §402(a)(2); §403(a)(2). $5,000 of the 
lump sum, if paid by reason of death, is com- 
pletely exempt from income tax, 1.R.C., §101(b) 
(2)(B). A similar $5,000 exclusion obtains in the 
case of amounts paid by an employer solely by 
feason of an employee's death, without the neces- 
sity of a pension or profit sharing plan. §101(b) 
(I). A lawyer, even if he could find a client 
thoughtful enough to make such a provision, would 
of course not be eligible for the exclusion. 

48. 1.R.C., §2039(c). 

49. This second exposure can apparently be 


minimized through the use of life insurance, |.R.C., 
§2042(2). 

50. 1.R.C., §37. 

51. 1.R.C., §105(b). 

52. 1.R.C., §105(d). In the case of sickness there 
is a seven-day waiting period before the statutory 
exclusion sets in, unless at any time during his 
absence the employee is hospitalized for at least 
one day. 

53. 1.R.C., §106. While it is true that persons 
who are not employees may purchase similar pol- 
icies of insurance payments under which would be 
exeludible from gross income [I.R.C., §104(a)(3)], 
unlike the case with employees, premiums must 
be paid out of post-tax dollars. 

54. Sen. Rep. No. 1622, 83d Cong., 2d Sess., 
page 185. 

55. The special treatment for investment income 


adverted to hereinabove in connection with such 
items as percentage depletion, dividends received 
credit, expansion of the capital gain concept, etc., 
are likewise grounded on alleged economic con- 
siderations, however meritorious or meretricious 
these considerations may be. 

56. Scrupulous fairness has been observed where 
by some accident a small advantage had until re- 
cently been accorded the self-employed, in a pro- 
vision where certain expenses of the self-employed 
were deductible in arriving at adjusted gross in- 
come. Section 62(1)(C) and (D) of the new Code 
removes this advantage, in the words of the House 
Committee on Ways and Means, because ‘‘it ap- 
pears desirable to treat employees in this respect 
like self-employed persons."’ H.R. Rep. No. 1337, 
83d Cong., 2d Sess., page 9. Apparently it makes 
some difference whose ox is being gored. 
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tunity to provide for their retirement 
out of pre-tax rather than post-tax 
dollars. 

1955 should not be permitted to 
pass without the incorporation in 
the Code of the principles of the Jen 
kins-Keogh bills. In so doing, the 
Administration will redeem the 
pledge made by the President on Oc- 
tober 24, 1952, in the following elo- 
quent words: 


The Government is rightly con- 
cerned with assisting its citizens to 
provide savings for their old age. The 
Social Security Act of 1935 embodied 
the doctrine that society through gov- 
ernment should provide minimum 
benefits for the aged. We all favor 
this. 

In 1942 the Government made an 


unportant supplement to the Social Se- 
curity Act by legislation which offered 
tax advantages to corporations and 
their employees in the establishment 
of pension funds (Section 165 of the 
Internal Revenue Code). I am thor- 
oughly in accord with the principle 
of this legislation. Over 16,000 pension 
plans have been filed under this law 
providing more adequate security for 
the employees of corporations covered 
thereby. When this legislation was be- 
ing considered, self-employed individ- 
uals were evidently forgotten. Yet they 
get old and sick just as other people 
do. There are over 10 million workers 
who cannot take advantage of these 
tax relief provisions now offered to 
corporations and their employees. 
They include owners of small busi- 
nesses, doctors, lawyers, architects, ac- 
countants, farmers, artists, singers, 
writers—independent people of every 
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kind and description but who are no 
regularly employed by a corporation 
I think something ought to be done 
to help these people to help them. 
selves by allowing a reasonable tax de. 
duction for money put aside by them 
for their own savings. This would en 
courage and assist them to provide 
their own funds for their old age and 
retirement. If I am elected I will favor 
legislation along these lines.57 





57. The President showed his continuing interes! 
in providing pensions for those not now covered 
by pension plans in his Budget Message to Congress 
of January 21, 1954: ‘‘The review of the presen! 
tax system in the Treasury Department has not ye! 
led to final conclusions in many other situation; 
that require further study before any recommen 
dations for change can be properly made. These 
subjects include . . . provision of retirement in 
come for people not covered by pension plans. 
New York Times, January 22, 1954, page 14 
columns 7 and 8. 
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Should Canon 35 Be Amended? 


A Federal Judge Answers No 


by George H. Boldt - United States District Judge for the Western 


® Most lawyers are well aware of at least some of the aspects of the continu- 


ing efforts by some newspapers and radio and ielevision broadcasters to secure 
a change in Canon 35 of the Canons of Judicial Ethics which prohibits the 
taking of photographs in courtrooms or the televising or broadcasting of court 
proceedings. The usual argument against the Canon is based on freedom of 
speech or the right to a public trial. Judge Boldt makes a strong plea for re- 


taining the Canon in its present form. 





® Ordeal by publicity is the legiti- 
mate great-grandchild of ordeal by 
fre, water and battle. The physical 
harm of those ancient adjuncts of 
trial was more direct and severe than 
that of their present-day descendant, 
but it is likely that the mental and 
spiritual injury to the litigant and 
the damage to society generally re- 
sulting from the violence of unnec- 
essary publicity are immeasurably 
greater. 

Whatever there may be of public 
value in photography, radio and tel- 
evision as currently used in legisla- 
tive hearings and similar proceed- 
ings of deliberative bodies, it cannot 
be thought to apply to the search for 
justice in the trial of cases in the ob- 
jective, orderly and dignified man- 
ner basic to our American version of 
\nglo-Saxon judicial tradition. The 
heat and interest generated by recent 
legislative hearings may strongly in- 
cline us to deviate from the precise 
question for consideration today but 
the temptation to comment and com- 
pare should be resisted because the 
basic purposes and procedures of 


legislative hearings are entirely dif- 
ferent from those of the trial of law- 
suits, no matter how much the good 
or bad effects of publicity may be 
common to both. It not be 
amiss, however, to quote a recent 
statement by a leading journalist in 
a Life magazine article: 


may 


If the [McCarthy-Army] hearings 
have proved anything to date it is 
that courtroom procedure, with its 
strict rules on conduct and introduc- 
ing evidence, is a most marvelous 
human invention. 


After examining a good many of 
the considerable number of articles, 
treatises and speeches dealing with 
the subject, I feel that nothing would 
be more helpful in clarifying the 
situation than an “A-B-C” review of 
the basic principles upon which any 
intelligent and dispassionate discus- 
sion of the subject must rest. I pro- 
pose to take a look at the question as 
though it were a matter of first im- 
pression. 

The cruelties, outrages aud pet 
version of justice resulting from the 
proceedings heard in the Star Cham- 


District of Washington 


ber and in the Inquisition shockingly 
reveal the imperative necessity fo 
guaranteeing that the guilt or in- 
nocence of any person accused of 
wrongdoing be tried and determined 
by public trial. It is unthinkable that 
anyone living in the free world out- 
side the Iron Curtain would enter- 
tain a thought to the contrary even 
for a fleeting moment. On the other 
hand, it is of paramount importance 
that we keep in mind the true mean 
ing and purposes of a “public trial”. 

At the time of the framing of the 
Constitution of the United States, 
when the horrors of the Inquisition 
and the atrocities of the Star Cham- 
ber were far fresher in the mind 
than they are today, the only con- 
stitutional provision relating to pub- 
lic trial was written into the Sixth 
Amendment, which provides: 

In all criminal prosecutions, the 
accused shall enjoy the right to a 
speedy and public trial, by an impar- 
tial jury of the State and district 
wherein the crime shall have been 
committed, which district shall have 
been previously ascertained by law, 
and to be informed of the nature and 
cause of the accusation; to be con- 
fronted with the witnesses against 
him; to have compulsory process for 
obtaining witnesses in his favor, and 
to have the Assistance of Counsel for 
his defence. 

In the first place, it should be ob- 
served that the guarantee of publi: 
trial was only for criminal cases. 
955 -s 


January, Vol. 41 55 








Should Canon 35 Be Amended? 


Also, we should particularly note 
that the very language of the clause, 
and the balance of the Amendment, 
make it plain that the guarantee of 
public trial is for the benefit of per- 
sons charged with crime which, as 
the amendment says, is a right “the 
accused shall enjoy”. 

It is significant that the Constitu- 
tion does not say that the public 
has the right to “enjoy” or even at- 
tend trials. There is nothing in the 
constitutional language indicating 
that any individual other than the 
accused in a criminal trial and those 
of service to his defense have either 
a right to attend the trial or to pub- 
licity emanating from the trial. This 
proposition is fully applicable to the 
gentlemen of the press and other 
publicity agencies, notwithstanding 
the freedom of press guarantee in the 
First Amendment, which accordingly 
is not involved in a consideration of 
Canon 35. These undisputed prin- 
ciples and the reasons for them are 
stated or implied in the much 
quoted statement by Cooley in Con- 
stitutional Limitations (Volume 1, 
8th Ed., 1927 at page 647): 

The requirement of a public trial 
is for the benefit of the accused; that 
the public may see he is fairly dealt 
with, and not unjustly condemned, 
and that the presence of interested 
spectators may keep his triers keenly 
alive to a sense of their responsibility 
and to the importance of their func- 
tions; and the requirement is fairly 
observed if, without partiality or fav- 
oritism, a reasonable proportion of 
the public is suffered to attend, not- 
withstanding that those persons whose 
presence could be of no service to the 
accused, and who would be drawn 
hither by a prurient curiosity, are 
excluded altogether. 

Apart from constitutional and le- 
gal requirements what considera- 
tions are involved? 


The Sole Purpose 

of a Lawsuit 

Regardless of public interest, con- 
cern or curiosity, the primary, if not 
sole, purpose of any lawsuit is that 
the particular case on trial be fairly 
and impartially decided in as calm, 
detached and dispassionate a man- 
ner as it is reasonably possible for 
mortal beings to attain. The public’s 
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only legitimate interest or concern 
in any particular trial is that the 
trial be conducted in the manner 
indicated. Beyond that, the general 
public, aside from individuals per- 
sonally concerned in one way or an- 
other, have no proper claim to at- 
tendance, or to publicity by news- 
paper, radio, TV, or otherwise, 
whether arising from idle or morbid 
curiosity, entertainment or even edu- 
cation. Trials are conducted for the 
purpose of deciding cases as justly 
as human frailty will permit. If 
there be any reason for permitting 
publicity of any kind or to any ex- 
tent whatever concerning any specif- 
ic trial, it can only be to assure a 
fair and proper conduct of the par- 
ticular trial and trials generally in 
a manner best calculated to accom- 
plish true justice. 

Our sole concern then with the 
present proposal for enlarging the 
legitimate field of publicizing trials 
should be whether it will help or 
hinder in the matter of assuring 
properly conducted trials designed 
to reach just results. If it would 
help, the proposal should be ac- 
cepted; if it would hinder, or reason- 
ably might hinder, the proposal 
should be rejected. Judged in this 
light, the negative answer seems to 
me so clear and convincing as hard- 
ly to admit of reasonable doubt. 

Canon 35 was adopted in 1937 and 
amended in 1952 to include tele- 
vision. The necessity for some regu- 
lation of the kind was widely recog- 
nized by reputable and responsible 
representatives of press, Bar and 
Bench following the outrageous 
manner and extent of publicity giv- 
en a number of criminal trials, in- 
cluding the Hall-Mills murder case 
and the trial of Hauptmann for kid- 
napping the Lindbergh baby. Canon 
35 was drafted and approved by the 
American Bar Association following 
extended, painstaking and thought- 
ful study of the subject by a commit- 
tee consisting of eminent lawyers 
and of editors and publishers of the 
highest reputation in their field rep- 
resenting a wide variety of experi- 
ence and opinion in that field. On 
that committee the members active- 


ly engaged in the publicity business 
outnumbered the lawyers two to one 
and the views, problems and inter- 
ests of publicity people were given 
full expression and consideration 
before Canon 35 was adopted. The 
Committee report included the fol- 
lowing: 










... The committee is unanimous in 
believing that the highest interests of 
society require a system of judicial 
administration which, without fear or 
favor, will protect the rights both of 
society and of persons accused of 
breaching its peace. We are likewise 
unanimous in believing that all extra- 
neous influences which tend, or may 
tend, to create favor, prejudice, or 
passion should be eliminated. [62 
A.B.A. Rep. 853 (1937) ]. 
Considering the care with which 

the Canon was enacted, the charac. 
ter and ability of the men who 
drafted it, and its subsequent ap- 
proval, in one form or another, by 
many of the states and in the Fed- 
eral Rules, we may well ask: What, 
if anything, has developed in the 
past seventeen years to require or 
even suggest that the Canon needs 
revision? At the risk of being charged 
with a desire to return to, or remain 
in, the “horse-and-buggy days” I ex- 
press the opinion that experience 
under Canon 35 has demonstrated 
the necessity of its unmodified reten- 
tion, rather than the contrary. 






























A Trial Is Not Intended 
To Amuse the People 







It seems to me that the principal 
argument of the proponents of re. 
vision rests on the mistaken theory 
that the provision for public trial 
creates or implies a right on the 
part of the public to attend any 
trial and that, inasmuch as court: 
rooms are small and only a limited 
number of people can personally at- 
tend a trial, far greater numbers 
could enjoy the privilege of seeing 
and hearing the whole or portions 
of the proceedings if photographers, 
radio and television were given 4a 
more extensive franchise to operate 
in and about the courtroom. The 
basic fallacy of this argument has 
already been covered. The right to 
public trial is for the protection of 
parties litigant—not for their abuse. 
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Neither is it for the amusement or 
instruction of the public. 

Many of the proponents of re- 
vision argue, as did the editors and 
publishers on the 1937 committee, 
that the use of photography, radio 
and TV in or about the court room 
should be left to the discretion of the 
individual judge presiding at a trial. 
This solution, while flattering to the 
vanity of judges, in my opinion is 
wrong both in principle and _prac- 
tice. The serious harm of trial by or 
with publicity is so great that no in- 
dividual judge ought to have the 
power of inflicting it under any cir- 
cumstances. The legitimate occasions 
for permitting exceptions would be 
so few as not to justify the power 
of exception. Experience has amply 
proved that photography, TV and 
radio are rarely suggested except in 
instances of sensational criminal or 
scandalous civil cases. Judges, wheth- 
er elective or otherwise, ought not 
to be subject to the pressure which 
publicity agencies on occasion might 
exert upon them if they were with- 
out the protection of Canon 35. 
Finally, leaving the matter to the 
discretion of the judge is to place 
in his hands the power of discrimina- 
tion and censorship—an evil rightly 
condemned and long fought by the 
very proponents of revision of Canon 
35. 

The Original Reasons 
Still Obtain 


An argument made by those in the 
publicity business is that techniques 
and equipment for photography, ra- 
dio and television have already pro- 
gressed, or soon will do so, to the 
point where the physical distraction 
and annoyance formerly incident 
to their use have been greatly re- 
duced and in the near future may be 
practically eliminated. Undoubtedly 
there is much merit in this conten- 
tion, and if this were the only con- 
sideration involved it might justify 
some revision of the Canon. In my 
opinion this is the only pertinent 
condition that has changed since 
Canon 35 was adopted. Every other 
treason for the original adoption of 
the Canon remains in effect and to- 


day has more force than ever. 

These reasons I can only briefly 
summarize. Before doing so, how- 
ever, it should be recognized that it 
is not entirely accurate, in consid- 
ering the application of Canon 35 to 
publicity agencies, to group news- 
paper reporting, radio and television 
broadcasting and to treat them with- 
out distinction. Important differ- 
ences between them stem from the 
fact that newspapers have much 
greater opportunity than radio and 
TV for control of the material re- 
leased for publication. The newspa- 
pers point out that in direct broad- 
casting radio and TV have very lim- 
ited control over the release of ob- 
jectionable and improper material; 
on the other hand, TV and radio 
claim to report more fully and fairly 
because their power to edit (and 
thereby “slant’”’) is more restricted. 
I do not go into these arguments pro 
and con between the publicity agen- 
cies because every argument each ad- 
vances against the other only adds to 
the weight of the argument against 
all in so far as revision of Canon 35 
is concerned. 

First: Witnesses, jurors, parties, at- 
torneys and the judge must give un- 
divided attention to the serious and 
all-important matter of attending to 
the case on trial. To err is human; 
even with no distraction whatever it 
is dificult enough to search out the 
truth as to facts and correctly deter- 
mine and apply the law. No reason- 
able person, be he editor, broadcast- 
er or televiser, attorney or judge, 
can deny that picture taking, broad- 
casting and televising involve some 
confusion and distraction, however 
skillfully accomplished with the 
most modern equipment. Substan- 
tial distraction from the business at 
hand is bound to occur whenever 
the attention of any participant in a 
trial is directed toward posing or 
performing for public consumption. 
The very concealment of the means 
and occurrence may amplify the dis- 
traction since no one can know at 
what moment he may be on the air, 
the TV screen or posing for the next 
edition of the papers. 

Second: The psychological effect 
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on anyone legitimately concerned 
with the conduct of a trial if he 
knows that he is or may be perform- 
ing for an extensive unseen audience, 
as well as for those directly con- 
cerned with his performance, can be 
easily understood even by one who 
has never been scared stiff by a mi- 
crophone or embarrassed in the eye 
of a camera—whether television or 
Brownie. Hardened indeed is he who 
will not be concerned about the su- 
perficial aspects of what he says or 
how he looks when the mike is on or 
the shutters are snapping. Whatever 
it might do for judges, lawyers or 
jurors, for witnesses it would be dev- 
astating! In many years of extensive 
trial practice I have seen but few 
witnesses take the stand who were 
not hindered in testifying by rea- 
son of apprehension, nervousness or 
plain stagefright. 


The Psychological Effect 
on the Witness 


It is difficult enough for the hon- 
est, conscientious witness, unaccus- 
tomed to court procedure and the 
tension of a trial, to relate what he 
knows in an understandable fashion 
and without confusion. If these un- 
avoidable human _ characteristics 
jeopardize the full and fair disclo- 
sure of “the truth, the whole truth 
and nothing but the truth”, it is 
simply preposterous to suggest that 
as good a result will be obtained if 
the witness at the very moment of 


January, 1955 * Vol. 41 57 





Should Canon 35 Be Amended? 


lis testimony may be, and knows that 
he may be, under the scrutiny of a 
considerable audience outside the 
courtroom, only a very few of whom 
have any direct interest in a proper 
result for the proceeding at hand. 

A further point in this connection 
arises from the almost universal re- 
luctance of persons not directly in- 
terested in a lawsuit to appear and 
testify as witnesses—a circumstance 
which constitutes a substantial ob- 
stacle to the administration of jus- 
tice, as is well known to every law- 
yer with any trial experience. This 
being so, how much greater the ob- 
stacle if the limited protection from 
undesired publicity now afforded 
witnesses under Canon 35 be relaxed 
or removed. 

Third: Photography, radio and 
television of court proceedings, at 
very best, would involve only frag- 
mentary presentation of the trial. 
Even if an entire trial be broadcast 
or televised it is unlikely that more 
than a few of the audience of the 
air would see or hear more than 
single scenes or acts of the “per- 
formance’. In a trial we carefully 
caution jurors, and as judges remind 
ourselves, that final verdict or de- 
cision must await and rest upon all 
of the evidence and all of the in- 
structions as a whole. Is it right or 
fair to the public themselves, let 
alone to the parties litigant, that 
public judgments rest on any less? It 
is true that the same argument may 
be made with almost equal force 
to newspaper reporting of trials, 
but that does not eliminate or di- 
minish the evil. To that argument we 
must simply say it is regrettable that 
newspaper accounts of court pro- 
ceedings do not, or cannot, await 
the final result and more fully and 
fairly report what has occurred. It is 
further regrettable that some indi- 
vidual judges permit violations of 
the letter and spirit of the Canon. 
To amplify and give more effect to 
an existing evil by broadening its 
power and scope, or increasing the 
frequency of its occurrence by re- 
laxing the Canon, is hardly a rea- 
sonable way of mitigating the evil. 
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A further point deserving ol spe- 
cial mention is the misconception of 
judicial proceedings which will 
arise in the public mind if we permit 
trials to be programmed somewhat 
in the manner of wrestling matches, 
with or without sponsor. Generally 
speaking, the people of America 
have a high regard for and confi- 
dence in their courts, and it is vital 
to our way of life that they continue 
to feel so and be justified in their 
faith. The people believe that courts 
are committed to pursuing truth and 
judging rightly irrespective of public 
clamor or opinion of the moment. 
Few, even of those joining in clam- 
or at a given moment, in their calm- 
er judgment would really want a 
court to be even remotely influenced 
in its judgments by opinion outside 
the courtroom. How could the peo- 
ple retain faith and confidence in 
courts if courts so obviously seemed 
concerned with the  hour-to-hour 
opinions of radio and television spec- 
tators, or even newspaper readers? 

For lack of space I will mention 
only one other reason for Canon 35, 
because it leads to the final thought 
I wish to leave with you. I refer to 
the controversial matter of the “right 
to privacy”. As we know, violation 
of privacy by sensational publicity 
is a commonplace and lightly re- 
garded in America. Whether this is a 
serious harm in theatrical, sporting, 
business or political life is not for 
our concern, but can there be a one 
of us, even the gentlemen of the op- 
position, who honestly believes the 
ends of justice are served by publicity 
of this kind emanating from the 
courtroom? With some possible ex- 
ceptions, the only persons concerned 
with intimate details of courtroom 
proceedings are the participants 
themselves. Is there any real reason 
why any person, summoned or volun- 
tarily appearing in court for the 
purpose of seeking or aiding in es- 
tablishing justice, thereby should be 
made a free target of public curios- 
ity? 

Finally, I wish to suggest that rath- 
er than enlarge and extend the pub- 
licity arising from trials, we ought to 


consider further 
necessarily by fiat of canon rule bu 
at least by an appeal to the con 
science and self-restraint of those en 
trusted with responsibility for releas 
ing publicity. Presumption of in 
nocence is one of the most sacred and 
important principles of our Consti- 
tution and judicial processes. Every 
jury in a criminal case is admonished 
in the most emphatic terms that in 
this country every person, no matter 
what his station, character or record, 
is presumed to be innocent of the 
crime with which he is charged. In 
accordance with our law, we charge 
the jury that the presumption of in. 
nocence attaches to the defendant 
and continues with him throughout 
all stages of the trial and throughout 
the deliberations of the jury until 
the jury find as a fact from the evi 
dence and under the law that the 
presumption has been overcome be 
yond a reasonable doubt. I cannot 
imagine that any newspaper man 01 
any radio or television operator will 
suggest for a moment any change in 
these principles so fundamental to 
our liberties. If so, why should we 
permit the fact of a charge being 
laid, the details of a trial, or any 
other matter relating to a criminal 
prosecution to be unnecessarily dis 
seminated to the public before it has 
been judicially established that the 
person charged is guilty? If we would 
give more than lip service to the 
presumption of innocence and would 
put real substance and effect into it, 
would we not be well advised to let 
the general public await introduc 
tion of all of the evidence and tl 
verdict of the jury, before we irrep 
arably damage the person entitled 
to the presumption of innocence? 

Self-interest, if not concern for our 
more benighted or unlucky brothers, 
suggests that we give objective 
thought to the matter while we may. 
Personally, I prefer trial by court 
and jury, within the reasonable re- 
straints of Canon 35 in the high 
tradition developed over centuries, 
to trial by or with publicity—how- 
ever “modern” or “liberal” its pro 
ponents may claim it to be. 
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Public Policy Applied to Wills: 


The Modern Trend 


by Edward J. Gould - of the New York Bar (New York City) 


®" For one reason or another, men sometimes seek to control the conduct of 


their legatees by imposing conditions in their wills. In spite of the general rule 
that the intent of the testator is the controlling factor in construing a will, the 
public policy of the state sometimes intervenes to frustrate the testator’s desire. 


Mr. Gould has written an interesting study of recent cases of this sort. 





® Law may not be an exact science, 
but it is a living and growing process, 
acutely aware of an ever-changing 
world. Accordingly, it adjusts and ac- 
commodates itself to the needs and 
mores of the times. Even if the Su- 
preme Court does not, as Mr. Dooley 
irreverently but jocosely charged, fol- 
low “th’ illiction returns” or take a 
public poll before rendering a deci- 
sion, it is fairly safe to maintain, 
nevertheless, that courts are not en- 
tirely impervious to public opinion. 
Not only do they often reflect the 
advance in sociology, economics and 
politics, but sometimes they initiate 
change. Law, to use a currently pop- 
ular phrase, is designed for living. 
Judges are recruited from the mass. 
Law, as well as many other things, is 
being given a “new look”. 
Discrimination on account of race, 
color or creed, and within the 
teaches of the law, is being out- 
lawed. Segregation in public schools, 
in the Armed Services, in public 
places, in public housing and on 
common carriers; restrictive cove- 
nants which draw the color or racial 


line in the sale or occupancy olf 
property—these manifestations of 
discrimination are gradually but 
surely being proscribed. Fair em- 
ployment legislation is gaining head- 
way. The Bill of Rights is being in- 
fused with wider meaning and great- 
er vitality. Equality is the shibboleth 
and the goal. 


“Equality” Is Affecting 
the Law of Wills 


It may seeem a far cry from this 
crusade toward the Jeffersonian ideal 
of “Equal rights and exact justice to 
all men, of whatever state or persua- 
sion, religious or political” (First 
Inaugural Address) to testamentary 
provisions. Yet the law of wills has 
not remained outside the path of the 
general sweep onward. Cases are not 
infrequent which contest, as uncon- 
stitutional or against public policy, 
bequests and devises made contin- 
gent upon the acceptance of the re- 
ligious or racial, even social, con- 
ceptions prescribed by the testator. 
Clauses which seek to rivet the de- 
visee or legatee to the social, racial 


or religious views of the testator in 
such a way as to make the acceptance 
of the devise or legacy conditioned 
on the adoption or pursuit of such 
views, are growing in such disfavor 
that courts are prone to circumvent 
them by the convenient process of 
strict construction. 

As intermarriage is becoming more 
common, so provisions which essay to 
effect forfeiture of devises or legacies 
on the happening of a proscribed 
marriage are becoming less favored. 
The exercise, from the grave, of re- 
mote control over marriage and reli- 
gion is, to put it moderately, not 
encouraged. 

The controlling guide in the con- 
struction of wills is, of course, the 
intent of the testator as determined 
from the entire instrument. Admit- 
tedly, “The power to give includes 
the right to withhold or to fix the 
terms of a gift, no matter how whims- 
ical or capricious they may be, only 
provided they do not in any way vio- 
late the law.” (Magee v. O’Neill, 45 
Am. Rep. 765) A testator “may ex- 
clude a child or other descendant 
from any participation in his estate 
for sound reason, or because of whim 
or prejudice which might seem un- 
reasonable to others”. (Matter of 
Liberman, 279 N.Y. 458, 463.) In- 
deed, the courts recognize that “to 
discriminate in the disposition of 
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property is frequently the motiva- 
tion of a will”. (Matter of Rosenthal, 
204 Misc. 432, 440, reversed on other 
grounds, 283 App. Div. 708, 307 N. Y. 
715). 

The compatibility of these funda- 
mental rules governing wills with 
other firmly entrenched principles is 
frequently challenged with the weap- 
on that the intent expressed in the 
will offends against public policy or 
some other positive rule of law. 
Sometimes the onslaught is fired 
from the citadel of constitutional 
guaranties. 

More specifically, the validity of 
conditions in wills is sometimes as- 
sailed when the conditions prescribe 
or proscribe certain marriages or cer- 
tain religions. “It is the policy of the 
state to encourage the establishment 
as well as the preservation of the fam- 
ily relationship”. (I Scott, Trusts 
§62.6) . Ergo, “The law is strongly op- 
posed to restrictions on the right to 
marry as a matter of public policy, 
and conditions in general restraint 
of marriage are contrary to public 
policy. Yet every restriction is not 
void. . . . marriage can be restrained 
within bounds. . . . If the condition is 
directed against marriage with a par- 
ticular individual it is generally up- 
held”. (3 Jessup-Redfield Law and 
Practice in the Surrogate’s Court 
(1949) §2256, et seq.) Indeed, “such 
prohibitions have not only received 
the sanction of judicial authority, 
but they may be justified by sound 
reasoning”. (Matter of Seaman, 218 
N.Y. 77, 81; Matter of Weil, 124 
Misc. 692, affd. 216 App. Div. 701; 2 
Schouler, Wills, Executors and Ad- 
ministrators (6th ed.) §1351; 2 Jar- 
man, Wills (7th ed.) 1497; 2 David, 
New York Law of Wills §892, page 
1140; 7 Warren, Heaton Surrogate’s 
Courts (6th ed.) §97-5 (a); Graydon’s 
Executors v. Graydon, 23 N.J. Eq. 
229) . 

The test is reasonableness. But rea- 
sonableness is an elastic tape measure 
and its applicability, therefore, de- 
pends largely on the viewpoint of 
the user. The term is as stretchable 
as “public policy”. What may seem 
to one as reasonable or sound public 
policy, may strike another as unrea- 
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sonable or unsound. 

“The term ‘public policy’ is per- 
haps the most expansive and widely 
comprehensive phrase known to the 
law”. (72 Corpus Juris Secundum 
209) . Justice Story, in his Conflict of 
Laws, commented: “Public policy is 
in its nature so uncertain and fluctu- 
ating, varying with the habits and 
fashions of the day, with the growth 
of commerce and the usages of trade, 
that it is difficult to determine its 
limits with any degree of exactness. 
It has never been defined by the 
Courts, but has been left loose and 
free from definition in the same man- 
ner as fraud.” The most common 
and compact statement of the doc- 
trine is that public policy is “that 
principle of the law which holds that 
no one can lawfully do that which 
has a tendency to be injurious to the 
public or is against the public good”. 
(Lord Brougham in Egerton v. 
Brownlow, 4 Ho.L. Cas. 1, 196, 10 
Reprint 359). 

A researchful discussion of the doc- 
trine appears in Matter of Andrus, 
156 Misc. 268, 278, where it was 
stated: 


Public policies in general are those 
considerations of public interest and 
morality which the State enforces by 
legislation or judicial action. The 
earliest trace of this principle in the 
English law reports is found in a case 
decided in the reign of Henry V in 
1414, when a dyer had contracted not 
to use his art within a certain town 
for a certain time, and the court went 
upon the principle that it was not 
good for the realm, that it was against 
public policy for men to bind them- 
selves not to exercise their trades. The 
principle of public policy has never 
been repudiated, and its application 
has varied with changing conditions 
and public opinion. . . . In a judicial 
sense, public policy does not mean 
simply sound policy, or good policy, 
but it means the policy of a State es- 
tablished for the public weal, either by 
law, by courts, or general consent. 


The paramount consideration in ev- 
ery case involving public policy is 
“what is expedient for the commun- 
ity concerned”. (Holmes, The Com- 
mon Law 35, 36.) 

Thus, paraphrasing Chief Justice 
Hughes’ classic dictum that the Con- 
stitution is what the Supreme Court 





says it is, public policy is sufficiently 
spacious and flexible to cover what 
the courts choose to encompass. 
How then, has the doctrine of 
public policy been applied to the 
class of conditions here treated? 
In most of the states the rule enun. 
ciated in New York in the Liberman 
case, supra, prevails, t.e., “A condi- 
tion calculated to induce a benefici- 
ary to marry, even to marry ina 
manner desired by the testator, is 
not against public policy. A condi. 
tion calculated to induce a benefici- 
ary to live in celibacy or adultery is 
against public policy. Conditions in 
general restraint of marriage were re. 
garded at common law as contrary to 
public policy and, therefore, void. 
The rule still prevails in New York 
(Matter of Seaman, 218 N.Y. 7, 
81). Conditions in partial restraint of 
marriage, which merely impose rea 
sonable restrictions upon marriage, 
are not against public policy. ... 
Whether a condition in restraint of 
marriage is reasonable depends, not 
upon the form of the condition, but 
upon its purpose and effect under 
the circumstances of the particular 






















case” (pages 464, 466). In this “par. fF i 





ticular case”, the court, acting on the 
postulate that the law does not react 
tolerantly to these restrictions, found 
the besieged condition invalid be. 
cause the prerequisite that the 
trustees consent to any marriage gave 
the trustees an opening to gain fi 
nancially by refusing such consent. 

In Pennsylvania, however, the 
principle of public policy has been 
extended to nullify testamentary 
conditions which undertake to im- 
pose religious beliefs. 

Thus, in Drace v. Klinedinst, 275 
Pa. 266, 118 Atl. 907, 25 A.L.R. 1520 
(1922) , the testator devised land toa 
son for life and, after the son’s death, 
to’ the son’s children, provided that 
they “remained faithful” to a par- 
ticular religion, and if they should 
forsake the religion, to the remaining 
children who should remain true to 
it. After the son’s death, his children 
joined a different church. Nullifying 
the condition as violative of the old 
colony’s Charter of 1682, which guar- 
anteed freedom of worship and which 
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guaranty the Pennsylvania Bill of 
Rights reasserted, the Court, in the 
tone of the Liberty Bell, tolled: 


Testator’s Will violated this public 
policy. He wished to force his lineal 
descendents to adhere to a certain 
religious faith, under penalty of the 
loss of what might be termed their 
inheritance. Such penalty, of course, 
was in the nature of a punishment, 
and, while not as severe, physically, 
as the stocks, pillory, the whipping 
post, and other forms of physical chas- 
tisement, it would have a more lasting 
effect, and would be likely to produce 
results. If we were to adopt appellant’s 
view, that such condition should be 
sustained, we would not only contra- 
vene this announced policy, but we 
would, by that authority, originate the 
first step to mark the entering wedge 
whereby, through successive encroach- 
ments, the worship of God according 
to a given religious persuasion could 
be controlled and compelled indefi- 
nitely through the disposition of prop- 
erty at death. It would be a step back- 
ward, looking to the days of religious 
persecution, and it is our duty to stop 
this effort in its inception. 

We therefore hold that the children, 
regardless of their religious belief, took 
an absolute fee... . 


A later (1925) Pennsylvania case, 


| in Re Devlin’s Trust Estate, 284 Pa. 


11, 130 Atl. 238, reaffirmed the prin- 
ciple of the Drace decision. In this 
case, the net income of certain prop- 
erty was to be paid for the education, 
maintenance and support of a three- 
year-old grandchild during minority, 
so long as he was reared in the Ro- 
man Catholic faith and attended Ro- 
man Catholic schools, with payment 
of the principal at a certain age only 
if there had been compliance with 
the religious requirements. Held: 
that, by reason of age, the grand- 
child “‘was unable to make any in- 
telligent choice as to his upbringing 
from three to twenty-one”. This pe- 
riod, “covering as it does the forma- 
tive period of life, necessarily tends 
to bar the exercise of religious free- 
dom, and, though the motives of 
the grandfather in so providing were 
doubtless sincere, yet under the pub- 
lic policy, as expressed in this state, 
such a condition is inoperative and 
void”. The court noted: 


We are not unmindful that contrary 


conclusions have been reached in oth- 
er jurisdictions, but the question has 
been definitely determined in so far 
as this state is concerned. 
Concluding, the court stated: 


An additional assignment of error 
was filed by appellant on argument, as- 
serting that the rule laid down violates 
“fundamental rights protected by the 
Constitution of the United States”. 
This suggestion was not made in the 
court below, and need not be consid- 
ered here. 

In a curious century-old Virginia 
case, Maddox v. Maddox, Admr., 11 
Grat. 804, it was decided that a con- 
dition that a legatee should remain a 
member of the Society of Friends is 
against public policy as putting a 
premium upon “fraud, meanness and 
hypocrisy”, and as tending to “‘cor- 
rupt the pure principles of religion”. 
Furthermore, the stipulation that 
the legatee should lose her legacy on 
her marriage to anyone but a Quak- 
er, was declared invalid inasmuch as 
it appeared there were only a half 
dozen marriageable Quakers within 
her reach. 

A diametrically opposite result was 
reached in Wisconsin in a case sim- 
ilar to the Pennsylvania cases. In Re 
Paulson’s Will, 127 Wis. 612, 107 
N.W. 484, 5 L.R.A. (N.S.) 804, the 
legacy to the testator’s son was 
“made conditional that my son at- 
tend the regular meetings of worship 
of the Emanuel Church near the vil- 
lage. . . . when not sick in bed, or 
prevented by accident or other un- 
avoidable occurrence”. The condi- 
tion was attacked as infringing that 
provision of the Wisconsin Consti- 
tution declaring that “the right of 
every man to worship Almighty God 
according to the dictates of his own 
conscience shall never be infringed, 
nor shall any man be compelled to 
attend, erect or support any place of 
worship or to maintain any ministry 
against his consent, nor shall any 
control of or interference with the 
right of conscience be permitted. . . .” 
Held: “The condition . . . is neither 
against public policy or contrary to 
law, nor can it be said that it inter- 
feres with the right of the legatee to 
worship God according to the dic- 
tates of his own conscience”. 
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Edward J. Gould has practiced in New 
York City since 1918 after his gradua- 
tion from New York University. As at- 
torney, referee or guardian, he has 
handled many cases involving the 
estates of prominent persons, includ- 
ing William Waldorf Astor. 





The Maryland Court of Appeals 
upheld a condition that a legatee 
should withdraw from membership 
in any society or order connected 
with the Roman Catholic Church, or 
refrain from becoming a priest or 
forming such a connection. (Barnum 
v. Baltimore, 62 Md. 275, 50 Am. 
Rep. 219). 


The Effect of the Constitution 
on Testamentary Directives 


How do constitutional and statutory 
provisions affect these testamentary 
directives? 


It has been seen that reference to 
constitutional guaranties was made 
in most of the above cases. They were 
brought into question in a multi- 
tude of other instances. 

Inasmuch as the United States 
Constitution guarantees religious 
freedom, the prevailing rule is that 
a condition restricting the religion of 
a beneficiary may not be general so 
as to deprive of the right of religious 
observance, but it may affect a par- 
ticular religion. (Jessup-Redfield, 
supra, §2262) 

In those states where marriage be- 
tween certain races is prohibited, the 
right to inherit may not be based on 
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such a marriage. (Long v. Brown, 
186 Okla. 407; 98 P. 2d 28) . Statutes 
of this character have been held to 
express the state’s public policy, and, 
hence, valid. Stevens v. United States, 
146 F. 2d 120 (Okla.) In the Stevens 
case, the Court said at page 123: 
Marriage is a consentient covenant. 

... It is more than a civil contract... . 

It is a domestic relation having to do 

with the morals and civilization of a 

people. ... A State has power to pre 

scribe by law . . . its effect upon the 
property of both parties. And 
within the range of permissible adop- 
tion. of policies deemed to be promo- 
tive of the welfare of society as well as 

the individual members thereof, a 

state is empowered to forbid marriages 

between persons of African descent 
and persons of other races or descents. 

Such a statute does not contravene the 

Fourteenth Amendment. 

The trend toward relaxing testa- 
mentary restraints on marriage is il- 
lustrated in the recent case of Matter 
of Rosenthal, supra. There, the Sur- 
rogate’s Court of New York County 
viewed the will as evincing “a pat- 
tern to exclude from participation in 
his (testator’s) property descendents 
of his who marry non-Jews, and the 
non-Jewish spouses of such descend- 
ents”. A great-granddaughter, “af- 
fianced to a person not born in the 
Jewish faith and blood”, petitioned 
the Surrogate’s Court for a construc- 
tion of the prohibition as applicable 
to her, claiming a right to inherit as 
an appointee under the will of her 
father, the grandson and donee of 
the testator, rather than under her 
great-grandfather’s will. Although 
expressing sympathy for the petition- 
er’s position, the Surrogate deter- 
mined that he felt “compelled to up- 
hold the manifest intent of the testa- 
tor’s will. The determination here”, 
he concluded, ‘“‘was written into that 
will, and is binding on the petition- 
er” (page 440). 

The Appellate Division reversed, 
three-to-two, the majority sustaining 
the petitioner’s contention that, as 
an appointee under her father’s will 
and construing the peculiar language 
of her great-grandfather’s will, she 
was not shackled to the beleaguered 
interdiction. In a combative dissent- 
ing opinion, it was said: 
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The eftect of the decision by the ma- 
jority . . . is to frustrate the testator’s 
intention, to apply a never-before used 
construction to a will, and in fact to 
ignore that the will was drawn by 
competent lawyers who by no specula- 
tion should be considered to have used 
language except in the manner in 
which would deprive non-adherents to 
in the past. 

Although the constitutional ques- 
tion was urged by the great-grand- 
daughter as one of the pillars up- 
holding her position, the point was 
not dealt with by either the Sur- 
rogate’s Court or the Appellate Di- 
vision. In her brief, the petitioner as- 
serted that the Court of Appeals has 
never squarely passed on the validity 
and enforceability of clauses against 
intermarriage as against attack based 
on indefiniteness, unconstitutionality 
and public policy. Public policy was, 
however, directly dealt with by the 
Court of Appeals in the Seaman and 
Liberman cases. And in Matter of 
Kempf, 252 App. Div. 28, the Appel- 
late Division squarely determined 
the constitutional issue and the 
Court of Appeals affirmed without 
opinion, 278 N.Y. 613. There, the 
bequest was on condition that the 
beneficiary “shall be brought up and 
educated in the faith and Church of 
the Roman Catholic Religion, other- 
wise this paragraph . . . shall cease 
and be void and of no effect”. Hold- 
ing the condition constitutional, the 
Appellate Division, at pages 32 and 
33, wrote: 

It is said that the condition violates 
those provisions of the Federal Consti- 
tution (Ist Amendt.) and the State 
Constitution (Art. 1, Sec. 3) which 
guarantee religious freedom. With this 
argument we do not agree. The pur- 
pose of the constitutional provisions 
which petitioner invokes was to pro- 
tect all denominations by prohibiting 
the establishment under State sanc- 
tion of any single form of religion 
which would deprive non-adherents to 
a church thus established of the right 
to worship according to the dictates of 
their own conscience. These constitu- 
tional guaranties of religious freedom 
are limitations upon the power of gov- 
ernment, not upon the right of an in- 
dividual to make such testamentary 
disposition of his property as he may 
desire, provided always that positive 
law or public policy is not contra- 
vened. We find nothing in the condi- 


tion here in question which d prives 
the petitioner of freedom of ¢oy 
science as to his religion; nor js j 
against public policy. Such an induce 
ment by the testator—if it be so cop 
sidered—to further the interests of }j 
chosen religion and to perpetuate j 
within the circle of his family, ca 
hardly be said to be a denial of rel 
gious freedom to those affected ther 
by. True it is that terms were annexe( 
to the bequest which some might hav 
found onerous but they could hay 
been declined from motives of con 
science or for any other reason. If th 
petitioner could not in conscience a 
cept the faith of his grandfather 
knowing its demands—he could hav 
renounced the legacy thus condi 
tioned. Having chosen to make the 
petitioner an object of his bounty, the 
testator had the right to burden hi 
gift with conditions. If those condi 
tions are legal the petitioner cannoi 
disregard the burden and successfull 
demand the bounty. 

Moreover, the condition does noi 
involve the doing of an illegal ac 
The right to worship according 
the tenets of the Roman Catholi 
church, or any other faith, is the sub 
ject of constitutional guaranty in State 
and Nation. The condition does not 
restrain religious worship generally. | 
is not unlike testamentary conditions 
relating to marriage. A condition 
which in terms is in general restrain! 
of marriage is void. (Robinson \ 
Martin, 200 N.Y. 159, Matter of Weil 
124 Misc. 692), but conditions for 
bidding the marriage of a benefician 
to a certain person or to a non-mem 
ber of a certain faith are valid. . 

The view we hold upon this branch 
of the proceeding is expressed in ! 
Alexander, Commentaries on 
(Sec;, 1052; <p. 1510);:-“Tt« is 
against public policy nor contrary t 
law for a testator to dispose of his 
property on condition that religiow 
observances be complied with. Th 
beneficiary may accept the gift or re 
ject it, but he can not complain tha 
there is any interference with his righ! 
to worship according to the dictate 
of his conscience.” 


The Supreme Court of the United 
States has never passed on the consti 
tutionality of these testamentary dis 
criminatory conditions. Even so, hov 
that highest tribunal might reac 
thereto need not be divined by crys 
tal gazing, but rather inferred from 
the Court’s pronouncements in some 
what familial situations. 

In Shelley v. Kraemer, 334 US. | 
13, it was appositely said: 
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Since the decision of this Court in the 
Civil Rights Cases, 109 U.S. 3 (1883) , 
the principle has become firmly em- 
bedded in our constitutional law that 
the action inhibited by the first sec- 
tion of the Fourteenth Amendment is 
only such action as may fairly be said 
to be that of the States. That amend. 
ment erects no shield against merely 
private conduct, however discrimina- 
tory or wrongful. 


To the same effect, Watchtower Bi- 
ble & Tract Society v. Metropolitan 
Life Insurance Co., 188 Misc. 978, 
alld. 272 App. Div. 1039, affd. 297 
N.Y. 339. 

The Shelley ruling was used as a 
basis for the decision in Zlotowitz v. 
Jewish Hosp., 193 Misc. 124, that 
“The First and Fourteenth Amend- 
ments of the the 
United States, insofar as they relate 
io religion, proscribe governmental 


Constitution of 


action. The same is true as to the 
relevant provisions of Article 1 of 
the Constitution of the State of New 
York.” 

In the celebrated case of Girard’s 
Will (Vidal v. Girard’s Ex., 2 How. 
127, 11 L. ed. 205), decided in 1844, 
and in which the great Daniel Web- 
ster made one of his memorable con- 
stitutional arguments, Mr. Justice 
Story, expressing the judgment of 
the Court, declared that: the exclu- 
sion of all ecclesiastics, missionaries 
and ministers of any sort from hold- 
ing or exercising any station or duty 
in a college, or even visiting the 
same; or the limitation of the in- 
struction to be given to the scholars, 
to pure morality, general benevo- 
lence, a love of truth, sobriety, and 
industry are not so derogatory and 
hostile to the Christian religion as to 
make a devise for the foundation of 
such a college void according to the 


Constitution and laws of Pennsyl- 
vani: 


Seemingly, therefore, if the issue 
here discussed reached the Supreme 
Court, it would be decided in accord- 
ance with the prevailing state au- 
thorities. 

Apparently, the English courts, 
and those of several of the Domin- 
ions, strain to declare unenforceable, 
on the ground of indefiniteness, such 
clauses as restrict marriage only to 
one of the “Jewish faith” or “Jewish 
parentage”. (In re Blaiberg, [1940] 
6 Ch. 385; Clayton v. Ramsden, 
[1943] A.C. 320, House of Lords; 
Donn’s Will Trusts, [1944] Ch. 8; 
In re Moss’s Trusts, [1945] I All E. 
R. 207; Perpetual Trustee Co., Ltd., 
1 Wansey 46 S.R., N.S.W. 226 (New 
South Wales); Jn re Solomon, [1946]. 
V.L.R. (Victoria); In re Myers [1947] 
N.Z.L.R. 828 (New Zealand). 

In the Clayton case, Lord Romer 
made these provocative observations: 


What then did the testator mean by 
the stipulation that the daughter's 
husband was to be of Jewish race or 
descent? It cannot reasonably be sup- 
posed that the husband was to show 
an unbroken line of descent from the 
patriarch Jacob. If the daughter were 
compelled to wait for such a husband, 
she would remain a spinster all her 
life and the condition would be void 
as amounting to a total restraint of 
marriage. It seems far more probable 
that the testator meant no more than 
that the husband should be of Hebraic 
blood. But what degree of Hebraic 
blood would a permissible husband 
have to possess? Would it be sufficient 
if one only of his parents were of 
Hebraic blood? If not, would it be 
sufficient if in addition it were shown 
that one grandparent was of Hebraic 
blood, or must it be shown.that this 
was true of all his grandparents? Or 
must the husband trace his Hebraic 
blood still further back? These are 
questions to which no answer has been 
furnished by the testator. It is there- 
fore, impossible for the court to see 
from the beginning precisely or dis- 
tinctly upon the happening of what 
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event it is that Mrs. Clayton’s vested 
interests under the will were to deter- 
mine, and the condition is void fo 
uncertainty. 

Thus, it is apparent that the 


courts lean toward facilitating the 
free exercise of choice of spouse by 
liberalizing conditions which under- 
take to impede or restrict such selec- 
tion. This judicial drift is eased by 
legislation which aims at banning 
discrimination. Yet it is too soon to 
judge the effect of such general legis- 
lation on marital restrictions obliged 
by will. 

In the Rosenthal case, supra, the 
petitioner cited, as further fortifying 
her claim, the New York Civil Rights 
Law, Section 18-a, et seq., and Sec- 
tion 290 of the New York Executive 
Law. These relate to discrimination 
in publicly assisted housing accom- 
modations, labor unions, public ac- 
commodations (hotels, etc.) , places 
of amusement, and to employment 
practices and commercial transac- 
tions. Patently, these provisions have 
no application to testamentary dis- 
criminations, and neither the Sur- 
rogate’s Court nor the Appellate 
Division referred to them. 

Although indicating a _ general 
trend, it would appear to be safe to 
assert that these statutes do not limit 
the right of a testator to dispose of 
his property in his own way, nor 
purport to declare a public policy 
regarding mixed marriages. 

Whether the aggressive campaign 
for civil liberties and the increasing 
number of mixed marriages will 
force such an altered public policy 
as to curtail or encroach upon the 
present general policy of permitting 
a testator to be the sole arbiter of 
his benefactions, only time will tell. 
But certainly law is not immutable. 
And one can feel the climate for 
testamentary racial and religious dis- 
crimination growing chillier. 
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Harrep, RIDICULE OR CON- 
TEMPT. By Joseph Dean. New 
York: The Macmillan Co. 1954. 
$3.75. Pages 271. 

The title, of course, is lifted from 
the classic common-law test for libel, 
that which brings the subject into 
“hatred, ridicule or contempt”. The 
author, a London lawyer who is 
equally at home with art, architec- 
ture and literature, has the crisp 
urbanity which the English literary 
lawyer achieves so often, but which is 
so rare on this side of the Atlantic. 
He is no scissors-and-paste antholo- 
gist, but rather a lively commenta- 
tor who does not hesitate to inject 
into the narratives his usuaily sophis- 
ticated, and often witty, asides. The 
book, in twenty-two chapters, tells 
in lively and readable fashion the 
gist of forty English libel trials—most 
of them recent—of the last two cen- 
turies. It is not a book “of” law, but 
rather one “about” law. Though de- 
signed to be read for entertainment 
rather than instruction, few lawyers 
will lay the book aside without hav- 
ing gained by a sort of intellectual 
osmosis, a fairly accurate notion of 
the history and concept of English 
libel law. 

Some of the cases derive their in- 
terest-holding quality largely from 
the famous names involved, while 
others are interesting in themselves 
by reason of freakish fact-situations; 
a few combine both elements. Here is 
the story of Winston Churchill’s suc- 
cessful libel action against a news- 
paper for publishing a crackpot’s 
accusation that Churchill juggled the 
news of the Battle of Jutland to in- 
fluence the stock market for a friend. 
Here, too, one finds the mordant wit 
of Byron in his parody of Poet Lau- 
reate Southey’s eulogy of George III, 
so exquisite a piece of ridicule that 
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the publisher must have thought it 
worth the fine which its publication 
incurred. Again, few lawyers will 
miss the humor of Painter Utrillo’s 
forcing the sedate Tate Galleries 
to public apology after having been 
listed as a dead alcoholic, when he 
appeared, very much alive with proof 
that he had completely reformed. 
Few readers wiil fail to exult with 
the son of Gladstone when the jury 
completely vindicates the high moral 
character of the dead prime minister 
who had been accused of both hypoc- 
risy and marital infidelity. There is 
a wide choice of fare here, ranging 
from the whimsicality of the stock- 
broker Blennerhassett suing because 
of a cartoon showing “Blennerhas- 
sett, a stockbroker” going crazy try- 
ing to operate a Yo-yo to the star- 
tling dramatics of a woman medium 
in a trance speaking to a jury 
through the baritone voice of her 
“spirit control”. To reveal more of 
the contents would hardly be fair to 
the author. I suspect that enough has 
been given to whet many a lawyer’s 
interest for more. Those who yield 
to the temptation to purchase the 
book (carefully keeping it fresh, as 
they while away several pleasant 
hours, so that they can pass it on as 
a gift to some friend of the Bench 
or Bar) are not likely to be disap- 
pointed. 
DILLARD S. GARDNER 

Raleigh, North Carolina 


Basic PROBLEMS OF EVI- 
DENCE. By Edmund M. Morgan of 
Vanderbilt University School of Law, 
formerly of Harvard Law School. 
Published by the Committee on Con- 
tinuing Legal Education of the 
American Law Institute collaborat- 
ing with the American Bar Associa- 
tion. 133 South 35th Street, Phila- 


delphia 4, Pennsylvania. 1954. $5.00, 
Two Volumes. Pages 369. 

Out of the vastness of his experi. 
ence as a teacher at Minnesota, Yale 
Harvard and Vanderbilt, as casebook 
editor, as author of numerous lay 
review articles, and as reporter fo; 
the American Law Institute, Profes. 
sor Edmund M. Morgan has written 
and contributed to the American Bar 
a new treatise, Basic Problems of Evi. 
dence. It is being distributed by the 
Commitiee on Continuing Legal Ed. 
ucation of the American Law Insti. 
tute in collaboration with a commit. 
tee of this Association. It is a pan 
of a series of publications on a Civil 
Action, of which Judge Charles £ 
Clark is the Editor-in-Chief. 

The work, as stated, is primarily 
intended for members of the Bar 
and is concerned with courtroom 
procedure. It should, however, be of 
inestimable ' value in guiding the 
conduct of any type of hearing be 
fore any fact-finding body. It is 
rapidly becoming true that much of 
the fact finding which regulates our 
lives and the use of our property ii 
being made by non-judicial bodies 
It is discouraging to hear advocates 
before those innumerable bodies, 
commissioners and tribunals and 
even the triers of the facts them- 
selves, declare that in such proceed 
ings the rules of evidence are not fol: 
lowed, for that really only means 
that no one knows what rules of evi- 
dence are followed. 

When any particular proof of 3 
fact is proffered, it must be accepted 
or rejected, and there can be no de 
sirable purpose in having that de 
termination made on the basis of 
some undefined and some unknown 
standard. 

Professor Morgan’s work is pecu: 
liarly timely. The Commissioners on 
Uniform State Laws have just fin- 
ished their formulation of a pro 
posed Uniform Code which received 
the endorsement of the Americal 
Law Institute at its meeting in Ma\ 
of 1954. While Professor Morgat 
does not specifically refer to this pro 
posed Uniform Code, he was it 
sponsor before the American Law 
Institute and, generally speaking, 
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the propositions which he advances 
are harmonious with the proposed 
Uniform Code. 

The problems of evidence which 
concern the Bar have been greatly 
affected by the pre-trial discovery 
proceedings in effect in civil actions 
in the federal courts since 1938, and 
in many of the state courts to some 
extent. The use of oral depositions, 
inspection and copying of docu- 
ments, requests for admissions and 
pre-trial orders has certainly cut 
down the risk that a proponent of a 
fact will be unable to establish it 
because the particular proof he 
would adduce at the trial except for 
such pre-trial procedures would be 
excluded. 

Basic Problems of Evidence is 
composed of two main parts. Part I, 
called “Preliminary Topics”, con- 
tains four chapters: 

1. Judicial Notice 

2. Burden of Prool 

3. Presumptions 

4. Functions of Judge and Jury. 

Part II, called ‘Witnesses’, is 
longer and contains ten chapters, 
one of which, that as to “Hearsay”, 
occupies nearly 30 per cent of the 
total book. 

The subjects discussed are as fol- 
lows: 

1. Offer of Evidence and Objec- 
tions; 2. Examination; 3. Impeach- 
ment and Rehabilitation; 4. Com- 
petency of Witnesses; 5. Privilege 
and Privileged Communications; 6. 
Relevancy; 7. Opinion Evidence; 8. 
Illegally Obtained Evidence; 9. Hear- 
say; 10. Writings. 

Perhaps the most interesting chap- 
ter in the whole book is that dealing 
with “Presumptions” in which Pro- 
lessor Morgan attempts to classify 
the numerous conflicting decisions 
on this subject. He points out what 
so many courts and lawyers either 
do not know or will not know that 
where by statute or judicial decision 
a jury is required to infer fact B 
from the proof of fact A, we are deal- 
ing with rules of substantive law and 
not of evidence. And the same con- 


clusion should be true where the, 


finding of the inference is permis- 
sive but not compulsory. 








It would not be helpful to attempt 
to summarize the contents of the 
book, save to point out that there is 
here in summary, readable language 
the distillation of Thayer, Wigmore 
and Morgan written by one of vast 
experience—not only in studying and 
teaching the subject—but in clari- 
fying its concepts and persuading 
others of their validity. 

Professor Morgan’s book is unique 
and escapes exact classification, defi- 
nition or comparison, although there 
is considerable temptation to com- 
pare it with Professor Wigmore’s 
Code of the Rules of Evidence which 
first appeared in 1910.* It is short, 
the two volumes aggregating less 
than 400 pages. It is not a hornbook, 
although many statements are made 
pithily and categorically. It is not in 
any sense an encyclopedia, although 
references are freely given to the 
principal cases and to source mater- 
ial. Primarily, as its author states, 
it is a book for lawyers who have had 


training in the subject and who are 


engaged in presenting evidence be- 
fore fact-finding bodies. They will 
find it to be usable with confidence 
and ease. 

JOHN FLETCHER Caskry 
New York, New York 


You AND YOUR CAR INSUR- 
ANCE. By George C. Coughlin and 
Joseph J. Schneider. New York: Wil- 
liam Morrow and Company. 1954. 
$2.95. Pages 192. 

More motors cars crowd American 
highways today than at any previous 
time in history. Motor vehicle acci- 
dents happen daily. Today juries 
are bringing in larger verdicts in ac- 
cident cases because they assume 
“the insurance company will pay”. 
This state of affairs makes it imper- 
ative that the average motorist have 
an understanding of the basic facts 
of automobile liability insurance, 
negligence, auto accident claims and 
the adjustment of.such claims. In 
this compact book, in clear, sim- 
ple, understandable English, Messrs. 
Coughlin and Schneider have suc- 
ceeded in providing a workable road 
map of this vital subject for the 
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average American motorist. 

This intensely practical book cov- 
ers such important points as the pro- 
visions of the standard automobile 
liability policy, its benefits and ex 
clusions, medical payments and cov- 
erage. It discusses candidly the rela- 
tive merits of stock and mutual in- 
surance. An automobile driver is ad- 
vised in general terms as to what 
conduct has been considered negli- 
gent in a variety of circumstances. 
While this is not a law book in the 
true sense, yet the inclusion of a 
series of actual court cases gives an 
air of authenticity to the authors’ 
advice as to the legal standards ap- 
plicable in a variety of situations. 

The authors then take up the sub- 
jects of how to act at the scene of an 
accident, what information to collect 
and how to proceed to make or de- 
fend against a claim. Lawyers may 
not always appreciate advice that, 
“If the case is simple and you are 
confident that you can handle it 
yourself, then go it alone.” Yet any 
good lawyer recognizes the practical 
wisdom of such advice. On the other 
hand this book wisely advises motor- 
ists to consult lawyers in important 
or difficult cases. It even gives clues 
on how to make proper fee arrange- 
ments. This counsel, plus hints as to 
how to deal with liability claims ad- 
justers, rounds out some vital good 
sense for American motorists on the 
subject of automobile insurance. 

The co-authors of You and You) 
Car Insurance are a successful up- 
state New York lawyer, George G. 
Coughlin, and an ex-naval aviator, 
Joseph J. Schneider, who has spent 
his post-World War II life in the in- 
surance investigation and adjust- 
ment field. Their cordially divergent 
views on the legal and business as- 
pects of automobile liability insur- 
ance give to the reader a chance to 
choose the course best suited to his 
own case. Here is a good book which 
will dispel a lot of the unnecessary 
mystery which so often surrounds 
automobile insurance in the mind of 
the average American motorist. 


EuGENE C. GERHART 
Binghamton, New York 
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should be meted out, and that the 
writ of certiorari should have been 
dismissed as improvidently granted. 

The case was argued by Warren E. 
Magee for petitioner and by Gray 
Thoron for respondent. 


COURTS 


Dismissal of an Appeal After Peti- 
tioner’s Failure To Purge Itself of Con- 
tempt 


® National Union of Marine Cooks 
and Stewards v. Arnold, 348 U. S. 
37, 99 L. ed. (Advance p. 70), 
75 S. Ce. 92, 28 U. S. Law Week 
1009. (No. 19, decided November 22, 
1954.) Judgment of the Supreme 
Court of the State of Washington 
affirmed. 

At issue in this case was the dismis- 
sal by the Supreme Court of Wash- 
ington of petitioner’s appeal from a 
money judgment because of its fail- 
ure to purge itself of contempt. The 
petitioner contended that the dis- 
missal was a deprivation of due proc- 
ess and equal protection. 

Respondents were stewards in the 
\laska shipping trade. They were 
awarded $475,000 damages in a libel 
action against petitioner for issuing 
a blacklist following a strike in 1948. 
Petitioner had no substantial assets 
in Washington, but did own $298,- 
000 worth of United States bonds in 
California. When the case was ap- 
pealed, the state superior court or- 
dered petitioner to deliver the bonds 
to the court's receiver pending the 
outcome. When the bonds were not 
delivered, petitioner was held in 
contempt. The Washington Supreme 
Court affirmed the contempt adjudi- 
cation and dismissed the appeal after 
giving fifteen days to 
purge itself of contempt. 


petitioner 


The opinion of the Supreme Court 
of the United States was delivered 
by Mr. Justice Burton. The Court 
had no difficulty in deciding that 
there had been no denial of equal 
protection, merely saying that there 
was “no showing that anyone com- 
parably situated has been treated 
differently from petitioner”. 

As for the due process question, 


Review of Recent Supreme Court Decisions 


68 American Bar Association Journal 


the Court held that the dismissal 
cut off only a statutory right of re- 
view after a full trial by judge and 
jury. The case was distinguished 
from Hovey v. Elliott, 167 U. S. 409, 
where a District of Columbia court 
had entered judgment against a 
defendant as punishment for con- 
tempt. The Court said that the dis 
missal here was not a penalty tor 
criminal contempt, but rather an 
“exercise of a state court’s inherent 
power to use its processes to induce 
compliance with a supplemental 
order reasonably issued in aid of 
execution.” 

Mr. Justice BLAck wrote a dissent- 
ing opinion in which he was joined 
by Mr. Justice DoucLas. The dissent 
took the position that the proceed- 
ings in the state supreme court were 
a continuation of its defense which 
began in the trial court, and that the 
dismissal denied petitioner its op- 
portunity to defend in the court that 
had power to finally decide the case. 

The case was argued by Norman 
Leonard for petitioner, and by John 
Geisness for respondent. 


CRIMINAL LAW 


Right to Advice of Counsel When 
Charged Under State Habitual Crimi- 
nal Statute 


® Chandler v. Fretag, 348 U. S. 3, 
99 L. ed. (Advance p. 2), 75 S. 
Ct. 1, 23 U. S. Law Week 4006. 
(No. 39, decided November 8, 1954.) 
Judgment of the Supreme Court of 
Tennessee reversed. 

In this decision, the Court reversed 
a denial of a writ of habeas corpus 
to a middle-aged convict serving a 
life sentence under the Tennessee 
Habitual Criminal Act. 

The prisoner was charged in 1949 
larceny. 
When brought to trial, he had no 
lawyer and told the trial judge that 
he intended to plead guilty. The 
judge then advised him orally that he 
would also be tried as a habitual 
criminal because of three alleged 
prior felonies, and the trial proceed- 
ed immediately in spite of the prison- 
er’s request for a continuance so that 


with housebreaking and 


he could obtain counsel on the habi 


tual criminal accusation. Without 
leaving the bex, the jury accepted 
the prisoner’s plea of guilty on the 
housebreaking and larceny charge 
and found him to be a habitual crim 
inal. Conviction under the Tennes 
see Habitual Criminal Act carries a 
mandatory life sentence with no pos 
sibility of parole. 

After he had served his sentence 
tor housebreaking and larceny, the 
prisoner applied for a writ of habeas 
corpus. The Circuit Court of Knox 
County (Tennessee) refused the 
writ, reasoning that, since the Habi 
tual Criminal Act does not create a 
new separate offense but only in 
creases punishment upon a fourth 
conviction of a felony, the prisone: 
had waived his right to counsel on 
the habitual criminal charge when 
he waived counsel on the house 
breaking and larceny count. The 
state supreme court affirmed. 

The Cuter Justice reversed, speak 
ing for a unanimous Court. Examin 
ing the habitual criminal statute, the 
Court found that it requires a sepa 
rate consideration by the jury of the 
habitual criminal question indepen- 
dent of any other charges against a 
defendant. Since the jury might have 
convicted the petitioner on the 
housebreaking and larceny charge 
and yet found him innocent of being 
a habitual criminal, the Court said 
that it was “clear beyond question” 
that petitioner had not waived coun- 
sel on the latter accusation. 

The Court refused to apply the 
doctrine of Betts v. Brady, 316 U. S. 
155, saying that here, unlike Betts, 
the prisoner had not asked the court 
to assign counsel but for a continu 
ance so that he could furnish his 
own. “Regardless of whether peti 
tioner would have been entitled to 
the 
Court declared, “his right to be 


the appointment of counsel 


heard through his own counsel was 
unqualified” and the denial of that 
right was a deprivation of due proc 
ess. 

The case was argued by Earl E. 
Leming for petitioner and by Knox 
Bigham for respondent. 
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SHIPPING 


Scope of Review of Admiralty Court's 
Findings of Negligence in Exposing 
Seaman to Polio 
® McAllister v. United States, 348 
U.S. 19, 99 L. ed. (Advance p. 13), 
75 S. Ct. 6, 23 U. S. Law Week 4001. 
(No. 23, decided November 8, 1954.) 
Judgment of the Court of Appeals 
for the Second Circuit reversed 

This was a suit in admiralty 
brought by the second assistant en- 
gineer of a vessel sailing in Chinese 
waters to recover damages for negli 
gence in exposing him to polio 

The petitioner contracted polio 
after his ship had visited the port of 
Shanghai on November 11, 1945 
The master had been informed that 
polio and other contagious diseases 
were prevalent in Shanghai, and sev 
eral warnings were issued to the 
crew. The petitioner did not go 
ashore, the record indicating that his 
last shore visit was on November 1. 
He first noticed symptoms of the di- 
sease on November 23. A number of 
Chinese stevedores did come aboard 


at Shanghai, however, as well as forty 
or fifty Chinese soldiers to be trans- 
ported to Tsingtao. These Chinese, 
who were fresh from the area in- 
fested by polio, were permitted wide 
use of the ship, including toilet fa- 
cilities and the only drinking foun 
tain. Expert testimony indicated that 
polio is caused by a virus usually 
spread by carriers to healthy persons. 
Ihe usual incubation period is be 
lieved to be about two weeks, with a 
maximum of two and a half weeks. 
There was also expert testimony to 
the effect that petitioner had con- 
tracted the disease from the Chinese 
stevedores and soldiers that came 
aboard the ship. 

With these facts, the District Court 
sitting without a jury, found respon- 
dent guilty of negligence in permit- 
ting conditions to exist aboard the 
ship that were conducive to the trans- 
mission of polio. The Court of Ap- 
peals reversed on the ground that no 
proximate cause had been shown be- 
tween the negligence and the con- 
traction of the disease. 

The Supreme Court reversed, 


a How About Fly Fishing? 
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speaking through Mr. Justice Min 
ron. The Court said that the rule 


was that an appellate court, in re- 
viewing the judgment of a district 
court sitting in admiralty without a 
jury, may not set aside the judgment 
below unless it is clearly erroneous. 
The Court found that there was suf 
ficient evidence to support the Dis 
trict Court’s finding and that its 
judgment was therefore allowable. 

Mr. Justice Reep noted that he 
would have affirmed on the grounds 
stated by the Court of Appeals 

Mr. Justice FRANKFURTER wrote an 
opinion in which he argued that the 
writ of certiorari should have been 
dismissed as improvidently granted 
He declared that the case was an 
ordinary negligence action, involv 
ing only the interpretation of facts 
bearing on the issue of causation o1 
negligence, which is clearly outside 
the bounds the Court has set for the 
exercise of its discretionary jurisdic 
tion. 

The case was argued by Jacob 
Rassner for petitioner and by Ralph 
S. Spritzer for respondent 


® Lawyers practicing in the Territory of Alaska are apparently called upon 


to perform unusual services for some of their clients, at least if we are to 


believe the language of a “Professional License” issued to one of our mem 


bers, John E. Manders, of Anchorage, by the Treasurer of the Territory. 
The License, dated January $, 1944, proclaims that Mr. Manders “is, in 
conformity with the provisions of the License Tax Laws of the Territory 


ot Alaska, hereby licensed to prosecute the business of Attorney-at-Law in 
the Territory of Alaska, for a period of one year beginning with the date 
of January 1, 1944, and ending with the date of December 31, 1944”. The 
license then adds the following admonition: “Provided however, That this 
license shall not be taken as a permission to construct and operate such fish 


trap without having complied with other requirements of the Laws of the 
lerritory or of the United States”. 
Mr. Manders observes that he did not know until receiving the license that 


the lawyers had been reduced to the level of constructing and operating 


‘such fish trap”. 


At the top of the license appears the legend: “This License Must Be Dis 
played So As To Be Easily Visible To The Public At All Times While En- 
gaged In Business”. There is no report that any client in Alaska has felt 


affronted. 
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What’s New in the Law 


The current product of courts, 


departments 


Attorneys . . . contracts 


® The Supreme Court of Wisconsin 
has declared invalid, as against the 
state’s public policy, a contract be- 
tween an attorney and a bank which 
provided that the bank would em- 
ploy the attorney to represent it in 
all cases where it was appointed ex- 
ecutor under wills drawn by the at- 
torney. 

Foundation of the Court's holding 
was a state statute providing that 
when a corporation is named execu- 
tor, the nearest of kin who receives 
any interest in the estate or the party 
receiving the largest amount from 
the estate shall have the right to 
name the attorney to represent the 
estate. The Court declared that the 
contract attempted to take away this 
statutory right and that a contract 
to do something prohibited by law 
was against public policy and unen- 
forceable. 

The attorney attempted to skirt 
the statute by contending it was un- 
constitutional because it denied 
equal protection of the laws. The 
Court conceded that the statute 
placed individual and corporate ex- 
ecutors in different categories with 
respect to the right to select an at- 
torney, but it said that the differ- 
ence between individuals, who are 
many but who do not singly seek or 
control any substantial volume of ex- 
ecutorships, and qualified corporate 
executors, who are few in number 
but who do solicit and obtain a large 
volume of such business, was great 
enough to make the separate classi- 
fication constitutionally acceptable. 

(Pedrick v. First National Bank 
of Ripon, Sup. Ct. Wis., October 5, 
1954, Brown J., 66 N. W. 2d 154.) 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 


lishing Company or in The United 
States Law Week. 


70 American Bar Association Journal 





George Rossman * EDITOR-IN-CHARGE 


and agencies 


Constitutional Law . . . theaters 


= A state cannot use its licensing 
power to prevent the operation of a 
legitimate business, the Supreme 
Court of Iowa has held in finding 
unconstitutional a statute requiring 
a license for the operation of a mo- 
tion picture theater outside incor- 
porated cities. 

The statute provided that the 
granting of a license “shall be dis- 
cretionary” with township trustees. 
It was this absolute power in the 
trustees that led the Court to find 
that the statute violated due process. 
The Court criticized the statute be- 
cause there were “no standards fixed, 
no guide posts set, no beacons lighted 
to show the trustees how far they 
may or may not go... .”” 

The case involved a drive-in thea- 
ter, and the Court conceded that the 
operation of such establishments out- 
side incorporated cities posed serious 
problems of fire dangers, traffic haz- 
ards and adequate policing. But, the 
Court declared, while it is within the 
police power to regulate, the regula- 
tion must not be capricious, arbitrary 
or unreasonable, and it may not “or- 
dinarily go to the extent of entire 
prohibition of operation of the busi- 
ness’’. 

The Court rejected the state’s ar- 
gument that the operation of a mo- 
tion picture theater is a mere privi- 
lege, rather than a property right, 
and may be denied without notice 
or hearing. The Court said it would 
be unable to agree with that con- 
tention, even if Burstyn v. Wilson, 
343 U.S. 495, had not foreclosed the 
question. 

The Burstyn case extended free- 
dom-of-speech protection to motion 
picture films and held that the First 
Amendment was violated by an un- 
reasonable and arbitrary censorship 
ordinance. Applying that reasoning 
to the instant case, the Court said: 
“It would seem that the same would 





Richard B. Allen 


* ASSISTANT 


be true of prohibition or unreason- 
able regulation of a motion picture 
theater, where not one but many 
films are involved.” 

(Central States Theater Corpora- 
tion v. Sar et al., Sup. Ct. Iowa, Octo- 
ber 19, 1954, Thompson, J., 66 N.W. 
2d —.) 


Constitutional Law . . . slums, blight 
and decay 


#" Slum clearance, slum prevention 
and redevelopment laws continue 
to win the approval of state supreme 
courts. 

In Illinois, redevelopment statutes 
pertaining to slum clearance and 
blighted areas have already with- 
stood constitutional attacks, an “ur- 
ban community conservation act” 
having been ruled constitutional. 
The statute provides for the appoint- 
ment of municipal community con- 
servation boards which are author- 
ized to formulate conservation plans 
for areas not yet a slum or blighted, 
but which show signs of becoming 
so. The plan worked out by the 
board must be approved by the mu- 
nicipality. After approval, the board 
has the power of eminent domain 
and of making involuntary repairs in 
order to fulfill the plan. 

Among other constitutional con- 
teutions was one that the act author- 
ized the taking of private property 
for a private use. It was argued that 
to constitute a taking for a public 
use, the public must have a right 
to use the property taken. But the 
Court rejected this contention with 
the assertion that “‘possessory use by 
the public is not an indispensable 
prerequisite to the lawful exercise 
of the power of eminent domain”. 

The Court also turned down the 
argument that boards and munici- 
palities could go too far in their 
activities under the law. “Legiti- 
mate use of governmental power is 
not prohibited because of the possi- 
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bility that the power may be 
abused”, the Court remarked. 

(Illinois ex rel. Gutknecht v. Ctiy 
of Chicago, et al., Sup. Ct. Ill., Sep- 
tember 23, 1954, Schaefer, J., 121 
N. E. 2d 791.) 
® In Maine an attack was made on 
that state’s law providing for the es- 
tablishment of slum clearance and 
redevelopment authorities, again one 
of the grounds being that the statute 
unconstitutionally permitted the 
taking of private property for pri- 
vate use. But the Supreme Judicial 
Court ruled that in eminent domain 
a public use need not be an active 
use, but may be negative in charac- 
ter. 

The Court said: “The ‘public use’ 
within the meaning of our constitu- 
tion lies in the removal of breeding 
grounds of disease, juvenile delin- 
quency, and other social evils. 
The prevention of evil may consti- 
tute a use, and as here a public use.” 

The Court held that the redevelop- 
ment aspects of the statute would not 
be constitutional standing alone, but 
that they became so when considered 
together with and as supplemental to 
the slum clearance feature of the law. 

(Crommett et al. v. City of Port- 
land et al., Sup. Jud. Ct. Me., Sep- 
tember 3, 1954, Williamson, J., 107 
A. 2d 841.) 


® In two cases the Supreme Court of 
Missouri has affirmed the constitu- 
tionality of that state’s “land clear- 
ance for redevelopment authority 
law”. The statute withstood multiple 
attacks on many grounds, but on the 
issue of whether the power of emin- 
ent domain was used for a taking for 
a public use, the Court ruled that a 
legislative finding to that effect 
would be accepted by it as conclu- 
sive. 

(Missouri on Information of Dal- 
ton v. Land Clearance for Redevel- 
opment Authority of Kansas City, 
Sup. Ct. Mo., July 12, 1954, modified 
July 28, 1954, Hollingsworth, J., 
270 S. W. 2d 44, and Land Clearance 
for Redevelopment Authority of St. 
Louis v. City of St. Louts, Sup. Ct. 
Mo., July 20, 1954, Hollingsworth, 
J. 270 S. W. 2d 58.) 


Contracts . . . ‘‘good conduct"’ clauses 


® A $25,000 judgment for back pay, 
won by one of the Hollywood Ten 
who defied a House committee in 
1947, has been reversed by the Court 
of Appeals for the Ninth Circuit and 
sent back for a new trial. 

The case involved Ring Lardner, 
Jr., who was working under a con- 
tract as a screen writer for Fox in 
1947 when he was called before the 
House Un-American Activities Com- 
mittee. He and nine others—who be- 
came known as the Hollywood Ten 
—declined, albeit obliquely, to say 
whether they were members of the 
Communist Party. All ten were cited 
by the House for contempt and Lard- 
ner, among others, was convicted 
therefor in a federal district court. 

Meanwhile, about a month after 
Lardner refused to answer the ques- 
tion, Fox fired him under the “good 
conduct” or “morals” clause in the 
contract, which authorized dismissal 
on one week’s notice if he, among 
other things, committed ‘“‘an offense 
involving moral turpitude under fed- 
eral, state or local laws or ordinances. 

0 

The jury, answering interrogato- 
ries, said that Lardner had not 
breached the “good conduct” clause, 
but that if he had, Fox waived the 
breach by giving him a writing as- 
signment in the month’s interim be- 
tween the commission of the offense 
and his dismissal. 

The Court found this wrong. It 
ruled that as a matter of law Lard- 
ner’s refusal to answer, under all the 
facts and circumstances of his partic- 
ular refusal, involved moral turpi- 
tude, although the crime of contempt 
is not historically infamous or one 
requiring proof of moral turpitude 
as an essential element. Thus the 
Court declared that the trial judge’s 
instruction that refusing to answer a 
question before a congressional com- 
mittee did not involve moral turpi- 
tude was erroneous. 

In this connection, as in other fac- 
ets of the case, the Court placed 
reliance on Loew’s, Inc. v. Cole, 185 
F. 2d 641, in which the Court ruled 
dismissal of another of the Ten justi- 


What's New in the Law 


fiable under a similar “good conduct 
clause”. Cole should have been a 
chart for the instant case, the Court 
remarked. 

The Court made no definitive rul- 
ing on Lardner’s contention that Fox 
waived breach of the contract. It held 
that inadmissible evidence had been 
allowed on behalf of Lardner to 
prove this contention and that such 
evidence should not be admitted on 
retrial. 

(Twentieth Century-Fox Film 
Corporation v. Lardner, Jr., C.A. 
9th, November 9, 1954, Chambers, 


}) 


Copyrights . . . character protection 

®" Old detective story characters, like 
old soldiers, never die. Consequently, 
the Court of Appeals for the Ninth 
Circuit has ruled, a mystery story 
writer did not foreclose his right to 
his future use of a well-known liter- 
ary sleuth he had created by a grant 
of motion picture rights or by a sup- 
posed assignment of copyright in the 
first story in which the character ap- 
peared. 

The drama goes like this: 

The principals in the cast are 
Dashiell Hammett, as author; Alfred 
A. Knopf, Inc., as publisher; and 
Warner Bros., as assignee. The pri- 
mary props are Sam Spade, a detec- 
tive (private-eye type) character- 
creation of Hammett, and the story 
in which Sam made his debut, The 
Maltese Falcon. 

To understand the case, assume 
the following has happened: Ham- 
mett wrote The Maltese Falcon, in 
which Sam Spade was the principal 
character. The story was published 
serially and Hammett copyrighted 
each installment. Knopf published 
Falcon in book form and, in accord- 
ance with its contract with Hammett, 
copyrighted the book. Both Falcon 
and Sam were eminently successful 
in the marketplace. 

Hammett and Knopf joined in 
granting exclusive motion picture 
rights in the story to Warner Bros. 
Coincidentally, Knopf executed an 
instrument termed “Assignment of 
Copyright” to Warner Brothers. 
Thereafter Hammett continued to 
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employ Sam Spade in his stories and 
granted to third parties the right to 
use Sam in radio, TV and the movies, 
except in Falcon. 

As the curtain rises, Warner Broth 
ers is complaining. Look, it contends, 
we paid good money for Falcon; Sam 
Spade is in Falcon; therefore we own 
Sam, and you, Hammett, shouldn't 
act like you owned him. We're claim 
ing copyright infringement and “un 
fair use and competition”. 

Enter Hammett. Sam’s my baby, 
he pleads, and he’s also considerable 
bread and butter to me. I want a 
court to declare my rights. 

Resolving the argument, the Court 
read the grant of motion picture 
rights as giving Warner Brothers ex- 
clusive rights to the story only, and 
not to the characters. The Court re- 
marked, moreover, that mystery story 
writers have traditionally made use 
of their character-creations in sub- 
sequent writings, citing Poe and 
Doyle as examples. 

The Court ruled, that the 
“Assignment of Copyright” was not 
really that at all, but that even if it 
were “the sale of the right to publish 
a copyrighted story would [not] fore- 
close the author’s use of its characters 
in subsequent works for the life of 
the copyright”. ‘The Court said there 
were no clear precedents on the 
point, but thought that such a restric- 
tion would be unreasonable. 

As to Warner Brothers’ claim of 
“unfair use and competition”, the 
Court declared that Hammett could 
not use Sam and others in the Falcon 
coterie so as to degrade or cheapen 
them or make Falcon less valuable to 
Warner, nor should he use them with 


too, 


the idea of deceiving or “palming 
off” a spurious performance of Fal- 
con, but it agreed with the trial 
court’s determination that Hammett 
had done none of these. 

Exit Warner Brothers. 

(Warner Brothers Pictures, Inc 
v. Columbia Broadcasting System, 
Inc., C.A. 9th, November 9, 1954, 
Stephens, J.) 


self-incrimination 


® The United States Court of Mili- 
tary Appeals continues to wrestle 


Criminal Law .. . 
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with the problem of the scope of an 
accused’s privilege against self-in 
crimination. The latest pronounce- 
ment, in a two-to-one decision, is that 
the right is not violated by the fu 
nishing of a urine specimen, even 
though the specimen was given in 
compliance with a non-commissioned 
officer’s order, the disobedience ol 
which might have subjected the ac 
cused to a court-martial proceeding 

\ serviceman’s privilege against 
self-incrimination is guaranteed by 
Article 31 of the Uniform Code of 
Military Justice [50 U.S.C.A. §602). 
In U.S. v. Rosato, 3 U.S.C.M.A. 145, 
and U.S. v. Eggers, 3 U.S.C.M.A. 191 
(39 A.B.A.J. 1097; December, 1953), 
the Court 
against furnishing handwriting spec- 


protected defendants 
imens for purposes of incrimination. 
In U.S. v. Morris, 4 U.S.C.M.A. 209 
(40 A.B.A.J. 707; 1954), 
protection was afforded against voice 


August, 


identification. 

But recently, in a three-way split, 
the Court ruled that the involuntary 
furnishing of urine samples did not 
violate the privilege against sel! 
incrimination. U.S. v. Williamson, 
4 U.S.C.M.A. 320. In that case the 
sample was taken by catheterization, 
while in the instant case it was pro 
duced by the soldier under order ol 
a superior. But this makes no dit 
ference, the Court said in finding the 
correct rule to be that there is no 
privilege to refuse to furnish a sam 
ple of body fluid for analysis. 

One judge dissented on the ground 
that the accused was ordered to fw 
nish the sample and that the act was 
an affirmatively conscious one, as 
distinguished from submitting to fin 
gerprinting, for example. 

(U.S. v. Barnaby, US. Ct. Mil 
App., October 15, 1954, Latimer, | 
5 U.S.C.M.A. 63.) 


Evidence . . . revocation of will 


* A post-testamentary statement ol a 
testator offered to show his intention 
in having a part in tearing his will is 
admissible for what it is worth, ac 
cording to the Court of Appeals for 
the District of Columbia Circuit. 
The case was a will contest. The 
proffered will had been torn in two 


and patched together with transpat 


ent tape. The testator’s marital lile 
had been tense, and the widow testi 
fied that the will had been torn when 
she and her husband were arguing 
about her releasing him trom paying 
separate maintenance. When she re 
fused, she said, he pulled the will 
from his pocket and said, “Well, I'l! 
just make another will.” Knowing 
that she was the principal benef 
ciary, she grabbed the will and in 
the ensuing tug-of-war it was torn 

To revoke a will by tearing, the 
tearing must be accompanied by an 
intent to revoke. To show that this 
intent was lacking, the widow offered 
the testimony of a third party that 
some months after the tearing epi 
sode the testator asked the proffered 
witness to intervene with his wile to 
take him back, and said that he had 
left his property to his wife in his 
will that he 
brothers (his heirs) to 


and didn’t want his 
have any 
thing. 

Exclusion of the offer of prool was 
error, the Court held. The evidence 
was not hearsay, declared the Court, 
but was relevant to aid the jury in 
determining whether the tearing was 
Neithe: 
the statement 


intended as a _ revocation. 
was the character of 
so unreliable as to make it incompe 
tent, the Court said, for the trial 
judge could give appropriate warn 
ing about this by instruction. 
(Savoy v. Savoy et al., C.A. DA 


1954, Fahy, J.) 


November 4, 


Federal Tort Claims Act. . . assault 
and battery 
® The Federal ‘Tort Claims Act's 


provision that it shall not apply to 
any claim “arising out of assault, 
.” [28 U.S.C.A. §2680 (h)] 
suit 


battery 
cannot be employed to bar a 
against the Government for injuries 
sustained by reason of an assault and 
battery not committed by a govern 
mental employee, but by an inmate 
of a federal hospital. 

The Court conceded that the as 
sault and battery exception of the 
Act might be read literally to apply 
to assaults committed by persons oth 
er than 


governmental emplovees 
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But, the Court pointed out, the basis 
of the instant case was not the as 
sault, but the alleged negligence of 
hospital personnel in failing to pro- 
vide proper guards for and super- 
vision of inmates in the hospital 
Thus, the Court said, even if the as 
sault and battery exception of §2680 
(h) did not exist, no liability would 
result unless the plaintiff can show 
that governmental employees were 
negligent in maintaining the internal 
security of the hospital. 

To say that §2680(h) barred the 
present action would be to give the 
section a wider impact than a read 
ing of the entire Act warrants o1 
than was apparently intended by the 
Congress in view of the legislative 
history of the Act, the Court con 
cluded. 

(Panella v. U.S., C.A. 2d, Novem 
ber 9, 1954, Harlan, J.) 


Federal Trade Commission . . . con- 
spiracy and class suits 

® Local trade associations which are 
afhliated with a national trade asso 
ciation accused of a price-fixing con 
spiracy before the Federal Trade 
Commission may yet extricate them 
selves from the Commission’s order, 
according to a recent case before 
that agency. 

The complaint was issued against 
the National Paper Trade Associa 
tion, more than a score of local trade 
associations in the industry and al 
most too-numerous-to-count paper 
merchants all over the nation. In all, 
approximately 1,000 paper mer 
chants and their trade associations 
were involved. Of this number, only 
146 were served with summons. The 
remainder were persumably brought 
into the case under an increasing 
FTC practice which holds that when 
a representative number of members 
of a trade association are served with 
process, any order of the Commis 
sion is valid against all members 
of the association. 

One of the defendant trade asso- 
ciations refused to go along with 
this class-suit theory. It chose to go 
to a hearing and was able to prove 
that it was not involved in the con 
spiracy to fix prices. The Commis 


sion dismissed the complaint as to it 
and also as to the 900 respondents 
brought into the case by the guilt-by- 
trade-association rationale, because 
an order against the latter was “not 
required in the public interest’. 
While the Commission did not 
pass on its power to commence and 
entertain such class actions, Com- 
missioner Mason, in a concurring 
opinion, declared categorically that 
such procedure, when personal lib 
erty or property rights are involved, 
does violence to basic principles of 
judicial order, including “the pre- 
sumption of innocence, the rule 
against hearsay, and, not least of 
all, ‘the right to meet your accuse 
face to face, if you have one’ ” 
Denouncing the guilt-by-trade-as 
sociation and class-suit procedures, 


Commissioner Mason said 


Here we are shown the petty mach 
inations of a dozen over-enthusiastic 
trade association members. With no 
other link to their illegal agreements 
than a common membership in a trade 
association, we are opportuned to hack 
away at the entire wholesale paper 
trade industry exclaiming, “Every 
body in the industry is a conspirator!” 

. When the Government attempts to 
parlay a conspiracy suit against a hun 
dred defendants into a cease and de 
sist order against a thousand for no 
reason other than that they all belong 
to trade associations, it’s time we took 
one look at the charge, two at the 
evidence, and three long looks at the 
procedures which defile so many on so 
little 


(Matter of National Paper Trade 
Association, FTC, September 24, 
1954, Docket No. 5592.) 


Schools . . . segregation 


® In a state where permissive school 
segregation existed, what rights do 
Negro students have to attend an in- 
tegrated school since the Supreme 
Court’s opinion in the School Segre- 
gation Cases, 347 U.S. 483, but before 
entry of decrees in the cases? Dela- 
ware courts have displayed divergent 
views in answering this question. 
The Court of Chancery, Sussex 
County, granted a preliminary man- 
datory injunction directing the Mil- 
ford school board to reinstate Negro 
students who were admitted to the 
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only public bigh school in the dis 
trict at the beginning of the 1954-55 
term, but whose names were later re- 
moved from the rolls solely because 
of race and color. In so doing, the 
Court rejected the contention of the 
board that the Supreme Court’s opin 
ion had no governing force because 
the case had not reached the decree 
stage. The right of the Negro stu 
dents to equal protection of the laws 
is a personal and present one, the 
Court declared, and had been so held 
by the Supreme Court. Decrees were 
withheld, said the Court, “only be 
cause they will have wide applica- 
bility under a great variety of local 
conditions”. 

rhe Court thought, moreover, that 
in a period of permissive integration 
it would be unrealistic to maintain 
that some Negro children were law 
fully in school and some not. 

But the Supreme Court of Dela- 
ware later reversed the lower court's 
grant of the injunction. The diver 
gence of opinion was on the ques- 
tion of what status quo was to be 
preserved. The upper court felt that 
the Milford status quo existing be- 
fore admission of Negro students 
should not be disturbed, at least 
pending a full hearing. The lower 
court had expressed the opinion that 
equity should preserve the “last 
peaceable, uncontested status” before 
commencement of the suit, which 
was desegregation. 

(Simmons et al. v. Steiner et al., 
Dela.Ct.Chan., Sussex, October 14, 
1954, Marvel, V.C., 108 A. 2d 173.) 


* A few days earlier the Superior 
Court of Baltimore City experienced 
little difficulty in finding the Su- 
preme Court's segregation ruling a 
clear and compelling precedent. Al- 
though indicating it was not in sym- 
pathy with the decision, the Court 
refused to issue a writ of mandamus 
seeking to compel municipal school 
officials to abandon steps toward in 
tegration of public schools taken in 
the face of city ordinances requiring 
racially segregated schools. 

The Court said that it was unfor- 
tunate that the Supreme Court was 
placed in a position of having to 
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leave any phase of the case undeter- 
mined, but that many cases arise 
where there are no final decrees, 
judgments or precedents. The Su- 
preme Court’s decision was a “final 
and binding” one as to school segre- 
gation, the Court remarked, and the 
absence of a decree was of no mo- 
ment. The Court observed that the 
Supreme Court’s decision would have 
a decided influence even if it were 
pure dicta. 

(Burr v. Sondheim, Super. Ct. 
Balt. City, Md., October 5, 1954, 
Cullen, J.) 


Trade-Marks and Unfair Competition 
... infringement 


® The publisher of Time and Life 
has won one and lost one in recent 
trade-mark infringement and unfair 
competition cases in federal district 
courts. 

In the winning column, the United 
States District Court for the District 
of Minnesota granted an injunction 
barring a television set retailer from 
branding its merchandise “Life”. 
The defendant, not a manufacturer, 
marketed television receivers bearing 
the name “Life” in block letters. In 
its advertising and on its trucks this 
name appeared in white block letters 
on a red rectangle—identical with 
the plaintiff's use of the name, ex- 
cept for a fine line through the let- 
ters. The defendant also offered a 
“Life-Time” guarantee with its sets. 

To the Court this indicated a 
rather bold, if not bald, intent to 
cause confusion among the public 
as to the source of the goods. The 
Court held that the trade-mark 
“Life” had acquired a secondary 
meaning in at least a part of the 
communications field, and that the 
likelihood of confusion was clear. In 
so holding, the Court rejected the de- 
fendant’s argument that even though 
a likelihood of confusion existed, no 
relief could be granted unless it were 
shown that Life intended to go into 
the retail television sales business. 

The Court conceded that the mat- 
ter of the scope of relief in the case 
was difficult. But, finding the in- 
fringement “‘a designed attempt to 
capitalize in the television field upon 
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the publicity and prestige attained 
by Life magazine in the communica- 
tion field”, the Court refused to al- 
low the defendant use of the word 
“Life” even in a different format. 
That would not “obviate the present 
public impression”, the Court said. 

(Time, Inc. v. Life Television 
Corporation, U.S. D.C. Minn., July 
28, 1954, Nordbye, J., 123 F. Supp. 
470.) 


® In the other case, in the United 
States District Court for the South- 
ern District of California, Time was 
involved. The Court refused to find 
a motor carrier whose initials hap- 
pened to be T.I.M.E. guilty of either 
trade-mark infringement or unfair 
competition. 

The defendant, The Intercity Mo- 
tor Express, had first used the ini- 
tials T.I.M.E. on its trucks and in its 
advertising in an oval with a yellow 
background. Later it dropped the 
periods and used TIME in red let- 
ters. 

Since “time” is an ordinary word 
as opposed to a cuined word, the 
Court ruled, it could have no second- 
ary meaning outside the area of 
printed news magazines, and thus the 
protection afforded by the Lanham 
Trade-Mark Act [15 U.S.C.A. §1114] 
would have to be similarly confined. 
Therefore, the Court held, Time 
could not preclude use of the word 
“time” by an obvious non-competi- 
tor. Whatever confusion might exist, 
the Court remarked, arose from the 
plaintiff's selection of so common a 
word for its trade-mark. 

(Time, Inc. v. T.1I.M.E., Inc., U.S. 
D.C. S.D. Calif., July 29, 1954, 
Mathes, J., 123 F. Supp. 446.) 


Water and Water Power. . 
tional purposes 


. recrea- 


® The Court of Appeals for the Sev- 
enth Circuit has refused to disturb 
a ruling of the Federal Power Com- 
mission denying a construction li- 
cense for a dam and hydroelectric 
project on a Wisconsin river on the 
ground that the project was not 
“best adapted for beneficial public 
uses. . .of the stream for recreational 
purposes”. 





The Commission had based its ac- 


tion on the authority of a section of 
the Federal Power Act [16 U.S.C.A. 
§803 (a)] providing that projects be 
best adapted not only to a plan for 
commercial development and water 
power, but also for beneficial public 
uses, “including recreational pur- 
poses”’. 

The Court noted that Wisconsin 
spends $450,000 annually exploiting 
its tourist and recreational business 
and that the state now has but 770 
miles of free-flowing rivers, as against 
10,000 miles when it became a state. 
Moreover, the Court continued, the 
lower twenty-two miles of the river 
involved in this case were free-flow- 
ing. In vacation-folder terms, the 
Court described the fishing and ca- 
noeing pleasures of the river—which 
would be sadly curtailed by the pro- 
posed project. 

In view of all this, the Court con- 
cluded, it could not say that the 
Commission’s refusal was not war- 
ranted by the record. 

(Namekagon Hydro Company v. 
Federal Power Commission, C.A. 7th, 
October 29, 1954, Duffy, J.) 


What's Happened Since... 


® On October 25, 1954, the Supreme 
Court of the United States: 

DENIED CERTIORARI in Lionel Cor- 
poration v. Grayson Robinson Stores, 
Inc., 15 N.J. 191, and in the compan- 
ion cases to General Electric Com- 
pany v. Masters, Inc., 307 N.Y. 229 
(40 A.B.A.J. 992; November, 1954), 
leaving in effect decisions of the 
Supreme Courts of New Jersey and 
New York that the McGuire Act 
[15 U.S.C.A. §45] validating non- 
signer provisions of state fair trade 
acts is not unconstitutional. 


*" On October 22, 1954, the New 
York Court of Appeals [122 N.E.2d 
. . -] by a four-to-three-decision re- 
versed the ruling of the Appellate 
Division, First Department, in Wood 
v. O’Grady, 283 App. Div. 83, 122 
N.E. 2d 386 (digested in 40 A.B. 
A.J. 233; March, 1954), that picket- 
ing of a liquor store could be en- 
joined because the union was ex- 
erting economic pressure rather than 
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pursuing a legitimate organizational 
activity. The Court held that a statu- 
tory labor dispute existed and that 
the picketing was being conducted 
peacefully and lawfully in further- 
ance of union interests and could 
not be enjoined in the absence of a 
showing of serious or irreparable 
injury to the employer’s property. 


® On November 8, 1954, the United 
States Supreme Court: 

DENIED CERTIORARI in In re Saper- 
stein, 104 A. 2d 842 (digested in 40 
A.B.A.J. 709; August, 1954), leaving 
in effect the decision of the Supreme 


Notice by the Board 


* The following jurisdictions will 
elect a State Delegate for a three- 
year term beginning at the adjourn- 
ment of the 1955 Annual Meeting 
and ending at the adjournment of 
the 1958 Annual Meeting: 


Arkansas Nevada 
Colorado New Hampshire 
Delaware New York 
Georgia Ohio 

Idaho Oregon 

Indiana Rhode Island 
Louisiana Utah 

Maryland West Virginia 
Minnesota 


Elections will be held in the States 
of Kansas and Virginia to fill the 
vacancies for the term expiring at 
the adjournment of the 1956 An- 
nual Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1955 must 
be filed with the Board of Elections 


not later than March 25, 1955. Peti- 
tions received too late for publica- 
tion in the March 


issue of the 






Court of New Jersey, Appellate Di- 
vision, that under the state’s Uni- 
form Act To Secure the Attendance 
of Witnesses from Without a State 
in Criminal Proceedings, the New 
Jersey courts have power to compel 
a New Jersey resident not only to 
attend New York proceedings, but 
also to take books and records with 
him, since under the Act protection 
could be afforded his records as well 
as his person while in New York. 


® On November 15, 1954, the Su- 
preme Court of the Linied States: 


of Elections 


JourNAL (deadline for receipt, Jan- 
uary 28) cannot be published prior 
to distribution of ballots, which will 
take place on or about April 1, 1955. 

Forms of nominating petitions 
may be obtained from Headquarters 
of the American Bar Association, 
1155 East Sixtieth Street, Chicago 
37, Illinois. Nominating petitions 
must be received at the Headquar- 
ters of the Association before the 
close of business at 5:00 p.m. March 
25, 1955. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred fifty 
days before the opening of the an- 
nual meeting in each year, twenty- 
five or more members of the Associa- 
tion in good standing and accredited 
to a State from which a State Dele- 
gate is to be elected in that year, may 
file with the Board of Elections, con- 
stituted as hereinafter provided, a 
signed petition (which may be in 
parts), nominating a candidate for 
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AFFIRMED (without opinion and 
by an equally divided Court) Rice 
v. Sioux City Memorial Park Cem- 
etery, Inc., 60 N. W. 2d 110 (digested 
in 39 A.B.A.J. 1095; December, 
1953), leaving in effect the decision 
of the Supreme Court of Iowa that 
a provision in the lot-purchase con- 
tract of a private cemetery restrict- 
ing burial privileges to Caucasians 
did not violate constitutional rights, 
and that therefore the widow of an 
11/16ths Winnebago Indian could 
not recover damages against the 
cemetery for its refusal to allow her 
husband to be buried there. 


the office of State Delegate for and 
from such state. 


Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list 
of the names and addresses of the 
signers in the order in which they 
appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 

Edward T. Fairchild, Chairman 

William P. MacCracken, Jr. 

Harold L. Reeve 
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Department of Legislation 


By Charles B. Nutting, Editor-in-Charge 








*" Recognition is increasingly being 
given to the fact that legislative 
drafting is an art which requires spe- 
cial skills not usually possessed by 
the ordinary practicing lawyer. In 
spite of the prevalent professional 
tendency to believe that any lawyer 
can do anything, it seems clear that 
the preparation of complicated legis- 
lation cannot be undertaken without 
training in draftsmanship. Drafts- 
manship is more than putting words 
on paper. Properly practiced, it in 
volves skill in counseling, in analysis 
and in the interpretation of often 
highly technical material. But it also 
includes putting words on paper, and 
the mechanics of this process are sul- 
ficiently difficult to require detailed 
study. 

Thus it is that numerous articles 
and manuals have been published 
which purport to deal with drafts 
manship in this limited sense. Per 
haps the most thorough and certainly 
one of the best treatments of the 
topic in both its broad and narrow 
aspects is contained in Mr. Dicke: 
son’s book which is the subject of 
this review.1 Formerly Assistant Leg- 
islative Counsel of the House of Rep- 
resentatives, Mr. Dickerson is pres- 
ently Chief of the Codification Sec- 
tion, Office of the General Counsel, 
Department of Defense. He writes 
from a wealth of experience and any 
statement by him on the subject of 
drafting should be regarded with 
deference. 

In his introduction Mr. Dickerson 
emphasizes the difficulty and special- 
ized character of legislative drafting, 
pointing out that the training and 
experience of the ordinary lawyet 
are inadequate as preparation for 
the task. His comment that most per- 
sons are completely unaware of the 
difficulties involved in drafting is one 
which will be endorsed by anyone 
who has had experience in preparing 


76 American Bar Association Journal 


Legislative Drafting: A Review 


legislation for lay groups or even for 
lawyers. The conception that even 
the most complex legislation can be 
“whipped up” in a few hours is so 
prevalent as to be almost universal. 
Actual practice in drafting is the 
only effective means of destroying 
this illusion. It is for this reason that 
wherever possible courses in legisla 
tion should include some exercises 
in drafting. The reviewer once con 
ducted a seminar in legislation in 
the course of which the students were 
asked to prepare a bill regulating the 
practices and rates of baby sitters 
After spending a week attempting 
to define “baby sitter” the students 
were fully aware of the difficulties 
involved in framing even the most 
apparently simple laws. A similar ex 
perience will effectively convince 
other skeptics. 

Although, as has been stated, the 
book deals extensively with the me 
chanics of drafting, the author be- 
gins his discussion with some pene 
trating comments on “what legisla 
tive drafting is about’. Of particu 
lar interest are his comments on the 
role of the draftsman as a_ policy 
maker. As he pertinently remarks,? 
“The draftsman’s job is to know the 
problem in detail, foresee the pit- 
falls, bring these to the client’s atten- 
tion, and present the relevant choices 
that the client must sooner or later 
make. But he mustn't forget that he 
is a legislative midwife; he is not 
having the baby himself.” It would 
seem that from this aspect the lawyer- 
client relation is much the same as 
in other fields. Particularly in gov- 
ernment service, the lawyer must be 
careful not to attempt overtly to in 
fluence policy, although he may, as 
Mr. Dickerson suggests, win the cli- 
ent’s confidence to the extent that 
his advice on policy matters may be 
sought. 

One problem which is of particu 


lar concern and with which the au 
thor deals forthrightly is the extent 
to which draftsmen may and do prac- 
tice what someone has called “the 
art of deliberate ambiguity”. The 
great reliance which is placed on ex 
trinsic evidence of legislative intent 
by federal courts has made it rela 
tively easy to draft a statute in broad 
or ambiguous terms and then to in 
sert a statement in a committee re 
port which will resolve the ambigui 
ty in such a way as to support an 
interpretation which, if clearly ex 
pressed in the statute, might not have 
been accepted by the Congress. Mr. 
Dickerson rightly denounces this 
practice not only as morally indefen 
sible but also as usurping the legisla 
tive function. Clarity in expression, 
as he points out, is the first duty ol 
the draftsman which no amount of 
rationalization can really obscure 

In many ways, the introduction 
and the first chapter are the most 
significant parts of the book, since 
they emphasize the basic importance 
of the draftsman’s mission and the 
underlying concepts with which he 
must approach his task. But since 
this is announced as a manual on 
drafting, it would be inappropriate 
to center the discussion on those as 
pects of the matter alone. The re 
mainder of the work is concerned 
mostly with a discussion of steps in 
legislative drafting and rather de 
tailed suggestions regarding arrange 
ment, style and grammar. The text 
concludes with a consideration of 
general writing problems and of spe 
cial provisions. Appendices include 
a statement ol “where the federal 
statute law is”, a table of state con- 
stitutional provisions, a bibliography 
and two indices. Some observations 
should be made regarding certain of 
these matters. 

Before this is done, however, it 
may be well to consider the question 
of whether it is possible to prepare 
a useful manual on legislative dratt 
ing. If drafting is an art rather than 
a science, can it ever be taught by a 
book? Is not actual practice the only 
way in which skill can be acquired? 
Probably Mr. Dickerson would be 
the first to agree that his work is not 
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guaranteed to produce an expert in 
six easy lessons at home. However, 
useful suggestions as to style, the 
choice of words and arrangement can 
be written and made available to the 
draftsman. these 


guides, he will at least turn out a 


would-be Using 
better product than would otherwise 
be the case. 

It would serve little purpose to 
repeat in detail the specific sugges 
tions which the author makes. Basi 
cally, they are all designed to pro 
duce clarity and further the unde 
standing of the reader. In general 
they make excellent sense. The in 
sistence on consistency in the use of 
language, the refusal to regard brev 
ity as necessarily the most important 
goal of the draftsman and the ad- 
monition to use “live words” (in- 
stead of dead ones?) seem particular 
ly significant. Examples both of good 
and bad usage are given so that the 
reader can judge for himself the met 


it of the proposals offered. In addi- 
tion, a long list of specific suggestions 
is given which, if followed, will 
go far toward producing the clarity 
and simplicity which all draftsmen 
should seek. In this connection, the 
advice as to avoiding circumlocu 
tions and redundancies is particular 
ly valuable. 

Since the work deals extensively 
with style, it is perhaps appropriate 
to comment on the style in which it 
is written. Mr. Dickerson clearly 
practices what he preaches. Some 
may feel that there is a tendency to 
“talk down” to the reader, who pre- 
sumably knows a good deal about the 
subject anyway. The reviewer does 
not share this opinion. In fact, the 
simplicity makes for easy reading and 
the humor which enlightens almost 
every page causes one to forget the 
intrinsic dullness of the subject mat- 
ter. 

In short, reading this book is a 


John Marshall Anniversary 


® The Harvard Law School is plan 
ning to celebrate on September 
24, 1955, the 200th anniversary of 
the birth of John Marshall. The 
American doctrine of constitutional- 
ism—the theory of government which 
places a fundamental law, approved 
by the people, in a position of su- 
premacy over the states and the Fed- 
eral Government itself—is owed more 
to Chief Justice Marshall than to any 
other one man. The concept that 
law binds the governor as well as 
the governed is of course much older 
than John Marshall. But it is a 
conception which can never be too 
much re-examined; and the bicen- 
tennial of Marshall’s birth seems an 
appropriate time to give new con- 
sideration to this underlying theory 
of our government and law. 

The Faculty of the Law School 
has set aside three days, September 
29. 28 and 24, 1955, for a conference 


on various aspects of constitution- 
alism. Leading thinkers from the 
United States and foreign countries 
will be invited; the gathering will 
consider the meaning of government 
under law in today’s world. 
Among the distinguished guests 
who have already accepted invita- 
tions are Earl Warren, Chief Justice 
of the United States; Sir Raymond 
Evershed, of England, Master of the 
Rolls; and Chief Justice A. van de 
S. Centlivres, of the Appellate Di- 
vision of the Supreme Court of 
South Africa. 
The three-day 
center on four critical questions of 
modern constitutional government: 
1. Government, as protector of the 
people against government. Limited 
government is no more than a theory 
unless the people provide in their 
government practical means for li- 


conference’ will 


miting government 


Department of Legislation 





delightful as well as an instructive 
experience. But lest the praise be 
regarded as too indiscriminate, let 
us cite one instance in which the 
reviewer's reason tottered on_ its 
throne: 

Expressed abstractly in the mathe 
matics of number sequences, the 
problem of logical arrangement is to 
develop an appropriate ordered set 
of ordered sets in which there are 
subsets to the order n and in which 
each subset expresses a principle of 
classification less significant than that 
expressed by the next higher set or 
subject. Appropriateness, of course 
remains a matter of judgment. 

In extenuation let it be said that 
the quoted passage is in a footnote 
And besides, Mr. Dickerson’s brother 
is a mathematician. 


1. Legislative Drafting. By Reed Dickerson. Bos- 
ton. Little, Brown, and Company, $4.95. Pages 
xvi, 149. 

2. Page 15 

3. Page 57 

4. Preface, x 


2. Government under law in time 
of crisis. Does constitutional govern- 
ment work only in fair weather? 

3. The meaning of due process of 
law. Because the great guarantees 
of the Constitution are in general 
terms, the courts must supply more 
precise meaning. From what sources 
will our judges get their definitions? 
What part does precedent, what part 
does contemporary necessity, play 
in this process? 

1. The value of constitutionalism 
today. Is government under law a 
practical ideal in a world of con 
flict? What is its future? 

The Rockefeller Foundation has 
generously made a grant for the sup- 
port of the Conference. It is hoped 
that the ideas developed will ulti- 
mately materialize as a notable pub- 
lished study of constitutionalism in 
the mid-twentieth century. 
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® Prepared by Committee on Publications, Section of Taxation, John W. Ervin, 
Chairman; John S. Nolan, Vice Chairman. 





Deduction of Traveling Expenses While ‘Away from Home” 


= When is a person away from 
“home”? This question has become 
very important in determining what 
traveling expenses are deductible for 
income tax purposes. For the poet, 
“Home is where the heart is”, and 
for the average man, home is where 
his family resides. But neither test is 
satisfactory to the Commissioner of 
Internal Revenue when it comes to 
allowing the deductions for travel- 
ing expenses while “away from 
home”. He has taken the position 
that one is away from home only 
when he is “away from his business 
headquarters”. 

An amendment of the Internal 
Revenue Act in 1921 permitted de- 
duction of traveling expenses, in- 
cluding the entire amount expended 
for meals and lodging while away 
from home in the pursuit of a trade 
or business. The amendment was in- 
tended to apply to living expenses 
incurred by traveling salesmen work- 
ing on a commission basis. But the 
broad language of the statute, liter- 
ally interpreted, was applicable to 
the common situation of a taxpayer 
living at one place and working in 
another. Yet daily commutation ex- 
penses had always been considered 
personal expenses and their deduc- 
tion disallowed. And the fact that a 
taxpayer lived beyond the normal 
commuting range did not justify the 
allowance of traveling expenses while 
away from home. 

In order to avoid the allowance of 
traveling expense deductions by a 
taxpayer maintaining a residence 
away from his place of business, the 
courts early held that a taxpayer was 
“away from home” only when he was 
away from his place of business or 
employment. Bixler v. Com., 5 B.T. 
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A. 1181 (1927). 

In 1945 the matter reached the 
Supreme Court in Commissioner v. 
Flowers, 326 U.S. 465. The taxpayer, 
a resident of Jackson, Mississippi, 
was employed as general counsel of 
a railroad with its main office in Mo- 
bile, Alabama. As he retained his 
home in Jackson, he was required to 
make frequent trips to Mobile. His 
deduction for the cost of these trips 
and the cost of meals and hotels was 
disallowed. 

The Supreme Court refused to 
base its decision upon an interpreta- 
tion of the word “home” as the 
principal place of business. The 
Court stated that traveling expenses, 
to be deductible, must be (1) rea- 
sonable and necessary, (2) incurred 
in the pursuit of a trade or business, 
i.e., occasioned by business necessity 
and (3) incurred while away from 
home. If any one of these elements 
is lacking, no deduction may be 
taken. The Court decided that the 
taxpayer could not deduct his travel- 
ing expenses, since they were not 
incurred in the pursuit of the em- 
ployer’s business. So far as the em- 
ployer was concerned, the taxpayer 
could have lived in Mobile. His resi- 
dence in Jackson was his personal 
choice and had no relation to the 
railroad’s business. Hence the travel- 
ing expenses were personal in nature. 

The Flowers case, however, has 
not solved the problems involved in 
this deduction. For example, in a 
number of cases dealing with travel- 
ing salesmen, home has been defined 
to mean place of residence and not 
the place of business. Such a rule 
may be justified on the ground that 
a taxpayer’s normal living expenses 
at his permanent residence continue 


despite his temporary absence. He 
cannot change his residence constant- 
ly and therefore incurs additional 
living expenses while traveling. This 
rule has been carried to the extent of 
allowing the entire expense of a 
traveled fifty-two 
weeks of the year. He did not main- 


salesman who 
tain a residence in any one place for 
which he paid rent. He was given a 
room in his sister’s home in Green- 
ville, lowa, where he kept the things 
that he did not carry with him. In 
the year in question he returned to 
Greenville on two week ends. The 
majority opinion mentioned but did 
not stress the fact that his employ- 
er’s home office was in Des Moines, 
a city 300 miles distant from Green- 
ville. No testimony was offered that 
he returned to Des Moines in the 
taxable year. Charles G. Gustafson, 
3 T. C. 998 (1944). A contrary re- 
sult has been reached where taxpayer 
had no permanent place of abode. 
It was held that he was never away 
from home, because his home was 
wherever he might be. Charles E. 
Duncan, 17 B.T.A. 1088, aff'd 47 
F. 2d 108, (2d Cir. 1931). See also 
Moses Mitnick, 13 T.C. 1 (1949). 
In two cases involving traveling 
salesmen who maintained no _ per- 
manent home, the fiction was em- 
ployed that the taxpayer’s home was 
the employer’s place of business. 
In Howard Murphy, T. C. Memo, 
P. H. Par. 43, 120 (1943), a deduc- 
tion was allowed for the difference 
between the actual expenditures and 
the estimated expenditures which 
the taxpayer would have incurred if 
he had maintained a residence. “A 
traveling man”, said the court, “is 
not to be denied the deduction of 
traveling expenses simply because he 
is so unfortunate as to have no home. 
In the instant proceeding the peti- 
tioner’s home must be deemed to be 
in the city of his employer—San 
Francisco.” In Simeon J. Smith, T. 
C. Memo, P. H. Par. 43,438 (1948), 





1. See Note, ‘Income Tax Deductions of Travel- 
ing Expenses While Away From Home", 55 Yale 
L. J. 603 (1946); Note, “‘Living Expenses While 
Away From Home"’, 19 U. of Chi. L. Rev. 534 
(1952); Note, ‘Deduction of Traveling Expenses 
While Away From Home"', 32 Cornell lL. Q. 451 
(1947). 
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all expenses incurred while away 
from the city where the employer's 
headquarters were 
held deductible. The court distin- 
guished the Duncan case, supra, on 
the ground that there the petitioner 
had no permanent home, no definite 
headquarters and traveled on a rov- 
ing commission, with headquarters 
wherever he happened to be. 

The difficulties caused by the def- 
inition of home as the place of busi- 


situated were 


ness appear in situations where the 
taxpayer takes his business with him, 
as, for example, where the place of 
employment is temporary. During 
World War II, there were numerous 
instances af. the separation of job 
and home. Many civilians took jobs 
at great distazces from their homes. 
Housing shortages or the temporary 
nature of the job frequently prevent- 
ed the employee from taking his 
family with him.-With the increase 
in tax rates during the war, the de- 
ductibility of living expenses while 
away from home was extremely im- 
portant to many workers. The courts 
held that a temporary place of em- 
ployment did not become a “home”’ 
for the purpose of disallowing a 
traveling expense deduction in pur- 
suit of business. E. G. Leach, 12 T.C. 
20 (1949). 

But suppose that the temporary 
employment continued for long pe- 
riods of time? The courts distin- 
guished between temporary employ- 
ment on the one hand and indefinite 
or indeterminate employment on the 
other. In the latter instances it was 
held that the employee was not away 
from “home” for his “home” was 
the place where he intended to be 
indefinitely and the maintenance of 
a residence away from the principal 
or regular place of indefinite em- 
ployment was considered to be for 
the employee’s own convenience. 

In Carragan v. Comm., 197 F. 2d 
246 (2d Cir. 1952) the court disal- 
lowed a deduction for living ex- 
penses to an employee who accepted 
1 job in Philadelphia for the dura- 
tion of the war. Because he could not 
find suitable quarters for his family 
in Philadelphia, he continued to 
maintain a permanent residence in 








New York to which he commuted on 
week ends. The Court rejected the 
argument that the job was so tempo- 
rary as to render the Flowers case 
inapplicable. The expenses were per- 
sonal because they stemmed from his 
“refusal to bring his home to the 
job”. Judge Frank said, “A nation 
suburbanites 
though we may be, the Supreme 


of city-hoppers and 
Court has steadfastly refused to say 
that traveling expenses are incurred 
in the pursuit of business when they 
stem from the petitioner’s refusal to 
bring his home close to his job. The 
job, not the taxpayer’s pattern of 
living, must require the travel.” 

The distinction between tempo- 
rary and indeterminate employment 
is not simple. The Tax Court has 
gone so far as to disallow a deduction 
to a plumber for a job on a construc- 
tion project that lasted six weeks. 
Vern W. Pratt, T. C. Memo P. H. 
Par. 52097 (1952). 

What happens where the taxpayer 
maintains two places of business? 
According to the Treasury, expenses 
incurred while the taxpayer is at his 
“principal” place of business (i.e., 
his tax “home’’) are not deductible, 
while expenses incurred in supervis- 
ing the “minor” place of business are 
deductible (I. T. 3842, 1947-1 C. B. 
11). But how does one determine 
which is the “principal” and which 
is the “minor” place of business? In 
a recent ruling, the Internal Reve- 
nue Service states that this deter- 
mination is factual, and should take 
into account (1) the total time ordi- 
narily spent by the taxpayer at each 
of his business posts; (2) the degree 
of business activity at each such post; 
and (3) the significance of the fi- 
nancial return from each post (Rev. 
Rul. 54-147, LR.B. 1954-17,18). (See 
also Rev. Rul. 54-497: LR.B. 1954- 
158 for the latest ruling involving 
some aspects of this phase of the 
problem). 

In Joseph H. Sherman, 16 T.C. 
332 (1951), the taxpayer worked in 
Worcester, Massachusetts, spending 
two thirds of the tax year there. He 
conducted a business in New York 
City during the remaining portion 
of the year. His New York income 


exceeded his Worcester income. The 
Tax Court nevertheless permitted 
him to deduct his living expenses in 
New York for the following reasons: 
the employment in Worcester was a 
significant source of income, and it 
was of a permanent character. Since 
he maintained his family in Worces- 
ter and voted there, his roots were 
in Worcester. The fact of greater 
earnings from New York City was 
alone insufficient to shift his “home” 
to New York City. 

In contrast, the case of Vincent 
Treanor, T. C. Memo, P. H. Par. 
51,100 (1951), laid stress on a dif- 
ferent factor. Taxpayer owned and 
operated a farm in Massachusetts, 
where his family lived and where he 
voted. He worked one third of the 
year in New York and earned more 
than $10,000 a year there. The Massa- 
chusetts farm was operated at a loss. 
He deducted the living expenses in 
New York, but the court disallowed 
them. Despite the disparity in time 
spent and the family residence in 
Massachusetts, the court considered 
New York his tax “home”. In the 
Sherman case, the factor of personal 
residence and length of time spent 
overbalanced the smaller earnings. 
In the Treanor case, the greater earn- 
ings overbalanced the other factors. 

Another curious situation exists 
when husband and wife work in sep- 
arate places. Thus, where a husband 
and wife are separately employed in 
different cities, for an indefinite 
time, neither is entitled to a travel- 
ing expense deduction. Arthur B. 
Hammond, 20 T.C. 285, aff'd 213 F. 
2d 43 (5th Cir. 1954). In a rather 
harsh decision the Tax Court has 
disallowed traveling expenses of a 
wife where she worked away from 
home and where her husband sup- 
ported the family as economic head 
of the household. Beatrice H. Albert, 
15 T. C. 350 (1950). A deduction 
has been allowed to a married wom- 
an who was employed in Delaware 
for six months away from her marital 
domicile in New York where she 
earned about one fifth of her income 
from part-time employment in New 
York. Although she received the 
greater share of her income in Dela- 
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ware, her New York income was sub 
stantial enough to make New York 
her business home, particularly when 
she had an apartment and husband 
there. Helen Stairwalt, T. C. Memo. 
P. H. Par. 52,261 (1952). 

Still another question involved in 
this situation is this: how large an 
area does one’s home cover? For ex- 
ample, taxpayer was a manufactur- 
er’s representative selling automotive 
parts throughout New England. He 
kept his work in his home in Milton, 
about ten miles from Boston. He 
took a deduction for the cost of meals 
while calling on customers in the 
Metropolitan Boston area on the 
theory that all expenses outside of 


his home town were deductible. Lhe 
Tax Court and the First Circuit 
and while in that area, even though 
many miles from his actual residence 
and office, he is not away from home 
He was near enough to his home so 
that he could return there from 
Boston without extensive travel. The 
Court of Appeals felt that his situa 
tion resembled that of a commute! 
when he was in the Boston area. 
Amoroso v. Com., 193 F. 2d 583 (Ist 
Cir.; 1952). 

Finally, the question has arisen as 
to whether the deduction of these 
travel expenses, that is, for meals 
and lodging, requires the taxpayer to 


Activities of Sections and Committees 


SECTION OF 


CRIMINAL LAW 
® Although most of the chairman- 
ships and nuclei of Section commit- 
tees for the coming year remain un- 
changed, Association members are 
cordially invited to apply for enroll 
ment. The Section’s activities center 
in these Committees: Crime Portray 
al in Public Media; International 
Criminal Law; Juvenile Delinquen- 
cy; Membership; Narcotics and Al- 
cohol; Organized Crime; Police 
Training and Administration; Pro- 
cedure, Prosecution and Defense; 
Scope and Program; Sentencing, Pro- 
bation and Parole; Taxation; and 
Traffic and Magistrate Courts. The 
jurisdiction of most is evident from 
their titles. The Membership Com- 
mittee is broadly concerned with ef- 
forts to interest the legal profession 
with problems in the criminal law 
field (an interest which is sometimes 
unduly slighted, perhaps, by our 
brethren absorbed in other aspects 
of the law); the Taxation Commit- 
tee has before it certain specific prob- 
lems relating to the taxation of ille- 
gal enterprises and their fruits. 

The Criminal Law Section has at 
last set out to organize itself on a 
dues-paying basis—it will cost Associ- 
ation members $2.00 per year, begin- 
ning July 1, 1955, to associate with 
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the Section and participate in the 
projects above referred to. Applica 
tion should be made to Chairman 
Walter P. Armstrong, Jr., Commerce 
Title Building, Memphis, Tennessee, 
or Secretary Rufus King, Southern 
Building, Washington, D. C. 


COMMITTEE ON 
TRAFFIC COURT 
PROGRAMS 


1947, the American Bat 
Association and the Traffic Institute 
of Northwestern University 
been conducting three- and five-day 
trafic court conferences at leading 
law schools throughout the country. 

Aside from its key role in a com- 
munity’s traffic safety program, the 
trafic court has another and _ pos- 
sibly greater importance. The only 
firsthand experience Ameri- 
cans have with our judicial system 
is through the traffic court. By fair, 
impartial handling of traffic cases, 
the court can become a bulwark of 
our democratic system—or it can sow 
the seeds of cynicism and discontent 
by following the doctrine of special 
privilege. 

The continuing seriousness of the 
traffic accident and congestion prob- 
lem points up the need for improved 
court handling of traffic violators. 
The traffic court conference has this 


® Since 


have 


most 


Court indicated that taxpayer's home 


was the greater metropolitan area 
stay away from home overnight. This 
is the position taken by the Com 
missioner. However, the Tax Court 
feels that it is unsound to deny the 
deduction to an employee who flies 
to another state on business and re- 
turns the same day yet allow the 
deduction if the trip takes more 
than one day. Kenneth Waters, 12 
r.C. 414 (1949). 

In view of the difficulties in apply 
ing the “away from home’’ test, legis 
lation may be required before a satis 
factory solution is reached. 





Contributed by Committee Membe 
Benjamin Arac 





as its principal objective. 

Traffic law enforcement efforts of 
the police can be wasted without 
appropriate court action. Conversely, 
court action can be no better than 
the cases brought in by the police. 
l'o show how these two agencies so 
vital to traffic safety can work to- 
gether will be the object of the court 
conference. 


SECTION OF 
ANTITRUST LAW 
® The Committee on Trade Associa 
tions is cooperating with the Com- 
mittee on Information and Educa- 
tion in arranging the program for 
the Spring Meeting of the Antitrust 
Section to be held in Washington, 
D.C., in April, 1955. Details of the 
program, which will review both le 
gal and practical aspects of wade 
association activities, will be an- 
nounced in a later issue of the Jour- 
NAL. 


—_——-.¢- 


A Correction. Eldon Martin, of 
Chicago, Vice President and Gen 
Burlington 
Lines, has called our attention to an 
error in the October issue. At page 
885, we quoted Mr. Martin as saying 


eral Counsel for the 


that the nation’s railroad passenger 
more than $700,000 a 
figure is $700, 


deficit was 
year. The 
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correct 
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Practicing lawyer's guide to the 


current LAW MAGAZINES 





Arthur John Keeffe + Editor-in-Charge 


Cw LAW: Gino Gorla, Profes- 
sor of Private Law at the University 
of Pavia, Italy, in the June, 1954, is- 
sue of the Tulane Law Review (Vol. 
28, No. 4; pages 442-461) writes a pa- 
per of great interest to “civilians” 
everywhere in the world. It is en- 
titled “The Theory of Object of 
Contract in Civil Law: A Critical 
Analysis by Means of the Compara- 
tive Method”. It is a great tribute to 
the Tulane Law Review that so 
many distinguished civilian lawyers 
like Professor Gorla send their Con- 
tinental pieccs to be published in its 
pages. (Address: Tulane Law Re- 
view, New Orleans 18, La.; price for 
a single copy: $1.50.) 


Co orvERATIVE LAW: Ever 
since my good friend Sherman Peer, 
then general counsel to “G.L.F.” 
(Grange League Federation) began 
to teach his very popular course in 
co-operative law at Cornell Law 
School (a course now equally popu- 
lar under George Pfann, who suc- 
ceeded to Mr. Peer’s post on his re- 
cent retirement), I have been more 
and more impressed with how our 
law enters into every facet of human 
existence. There is a lawyer for every 
trade and endeavor. Co-operative law 
is important at big agricultural col- 
leges like Cornell and Wisconsin. 
Every Farm and Home Week, as we 
go to see the cow with the window in 
its side and count the buckets of milk 


that Cornell Ollie Pryde gives, we are 
more and more impressed with the 
importance of agriculture as the 
greatest American business. As such 
it needs its lawyers. The July, 1954, 


issue of the Wisconsin Law Review 
(Volume 1954, No. 4), therefore, 
does a great service in publishing 
a “Symposium on Cooperatives”. 
While the emphasis is to a large de- 
gree on Wisconsin statutes, there is 
much in this issue of interest to co- 
operative lawyers elsewhere than 
Wisconsin. The “Introduction” writ- 
ten by the staff of the law review 
seems to me of great general value. 
Professor Henry H. Bakken of the 
Agriculture and Economics Depart- 
ment of the University of Wisconsin 
has written a piece which is part of a 
forthcoming book. Harlan Huntley 
and Wilfred E. Rumble write on the 
Wisconsin laws. Taxation of co-ops 
at the state level is discussed by 
Harold W. Groves, W. F. Langer, Jr., 
George F. Lieker, E. K. Watkins and 
Morris Maloney. The issue concludes 
with legal and economic studies by 
Job K. Savage, Rollin O. Dunsdon, 
Toby E. Marcovich and Alvin R. 
Ugent. Congratulations to Dean 
John Ritchie of Wisconsin Law 
School and to the Board of Editors 
of the review for this significant 
contribution. (Address: Wisconsin 
Law Review, University of Wiscon- 
sin, Madison, Wis.; price for a single 
copy: $1.00.) 


CorporaTIONs: A well-known 
politican recently told me that he 
would have no use for an office 
holder who would not hire his 
friends or relations. Following his ad- 
vice, I am obliged to note that a for- 
mer student of mine, Richard M. 
Buxbaum has published in the May, 
1954, issue of the California Law 


Review a piece entitled “Preferred 
Stock—Law and _ Draftsmanship”. 
Although mine has been a cursory 
reading, I am sure that the article is 
worth while, as anything this lad ever 
did as a student was outstanding. 
(Address: University of California 
Law Review, Berkeley, California; 
price for a single copy: $1.50.) 


On AND GAS LAW: The June 
issue of the Texas Law Review (Vol. 
32, No. 6) is devoted to “A Symposi- 
um on Oil and Gas Law”. A. W. 
Walker, Jr., of the Dallas Bar writes 
on “The Application of the Substan- 
tial Evidence Rule in Appeals from 
Orders of the Railroad Commission” 
(pages 641—659); Messrs. Robert E. 
Hardwicke, Senior and Junior, of the 
Fort Worth Bar, collaborate on “Ap- 
portionment of Royalty to Separate 
Tracts: the Entirety Clause and the 
Community Lease (pages 660—696); 
Lee Jones, Jr., of the San Antonio 
Bar, on “Problems Presented by 
Joint Ownership of Oil, Gas and 
Other Minerals” (pages 697—729); 
Nelson Jones, of the Houston Bar, 
on “The Spaberry Decision” (pages 
730-739); Roy C. Ledbetter, of the 
Dallas Bar, on “Mortgages on Land 
Affecting Subsequent Mineral Inter- 
ests” (pages 740—749); and Leslie 
Moses, of the Louisiana Bar, con- 
cludes the symposium with a piece 
entitled, “The Proper Execution of 
Mineral Leases, Deeds and Assign- 
ments in Louisiana” (pages 750- 
757). (Address: Texas Law Review, 
Austin, Tex.; price for a single copy: 
$1.50.) 


ScHooL LAW: If Duke Law 
School never did anything else, the 
debt of the legal profession to it 
would be very great indeed for being 
about the first to make every issue 
of its law review a “symposium” 
on one subject or another of current 
interest. The result is whether you 
be a teacher or a lawyer, and there 
is a problem upon which you are 
laboring to which Duke has devoted 
an issue, and if you find it, lucky, 
lucky you! And with this praise I 
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must, of course, find just a little 
fault—I put the phrase “if you find 
it” in italics because no one, not even 
Sherlock Holmes, would ever dream 
that the “Duke Law Review” is pub- 
lished under the awful and sonorous 
title of Law and Contemporary Prob- 
lems. Whenever I forget to give the 
address of Law and Contemporary 
Problems in connection with one of 
their splendid symposia, I get the 
funniest letters from lawyers inquir- 
ing where this abstraction, Law and 
Contemporary Problems, can be 
found. Putting out an issue of the 
sort Duke does requires a good deal 
of effort and a full time faculty edi- 
tor and, like every symposium, it is 
as good as the editor. In Robert 
Kramer, Duke’s present Faculty Ed- 
itor, and in his distinguished prede- 
cessors, J. Miller and David Cavers, 
Duke has been most fortunate in- 
deed, and winter, summer, spring 
and fall it consistently maintains a 
high quality. The Winter, 1955, is- 
sue devoted to school law, is entitled 
“School Pupils and the Law’. After 
a “Foreword” by Robert Kramer the 
issue has these articles: “Supervision 
of Public Elementary and Secondary 
School Pupils Through State Con- 
trol Over Curriculum and Textbook 
Selection” by Reynolds C. Seitz; 
“Legal Issues in Pupil Transporta- 
tion” by E. C. Bolmeier; ‘Liberty, 
the State, and the School” by George 
K. Gardner; “Tort Liability in Ger- 
man School Law” by Ralph D. Ow- 
en; “The Control of Pupil Conduct 
by the School” by M. R. Sumption; 
“Statutory Problems” by Madeline 
Kinter Reramiein; “Compulsory At- 
tendance at School” by Charles K. 
Woltz; “Religious Issues in Ameri- 
can Public Education” by Harold 
W. Punke; “The Law and the Cur- 
riculum” by E. Edmund Reutter, 
Jr.; “Legal Requirements for Admis- 
sion to Public Schools” by Lee O. 
Garber; “Segregation by Race in 
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Public Schools—Retrospect and Pros- 
pect” by Arthur E. Sutherland, and 
“Personal Injury Litigation § in 
School Cases” by Vernon X. Miller. 
(For a copy do not write the moon, 
but Robert Kramer at the Duke Law 
School sending him $5.00 for an an- 
nual subscription or $2.00 for this 
School Law issue which is Volume 
20, Number 1, for the Winter of 
1955. Address your letter to Duke 
Law School at Duke Station, in Dur- 
ham, North Carolina.) 


Taxation: One of the most 
troublesome problems in the field 
of sales and use taxes is the question 
of sales for resale. It is generally 
considered sound policy to exempt 
this type of sale from the retail sales 
tax. Substantial difficulties arise how- 
ever, in determining the proper scope 
and administration of this exemp- 
tion. Norman Redlich, in an article 
appearing in Volume 9, No. 4, of 
the Tax Law Review, discusses some 
of the current methods of making the 
exemption administratively feasible 
and having it in line with good tax 
policy. He suggests that the various 
present systems are unsound and pro- 
poses an alternative approach which 
has a good deal of merit. Address: 
Tax Law Review, N.Y.U. Law 
School, Washington Square South, 
New York 3, New York; send $2.00 
for a single copy or $6.00 for a year’s 
subscription. 


T axes: In Volume 10, No. 1, of 
the Tax Law Review there will be 
an article of a high degree of interest 
for most persons that have any con- 
nection with tax matters. As we all 
know, the Congress passed a revenue 
act this past summer which consid- 
erably (to understate it) revises the 
previous Internal Revenue Act. For 


this reason, the opinions of trans- 
actions under the new law are of the 
highest degree of interest to tax prac- 
titioners. Norman Sugarman, As- 
sistant to the Commissioner of the 
Internal Revenue Service in charge 
of technical matters, has written a 
lengthy article dealing with the 
proper procedure for taxpayers to 
follow in attaining rulings from the 
Commissioner. The article, because 
of Mr. Sugarman’s position, is in the 
nature of statement of government 
policies concerning these matters and 
carries authority which may, perhaps, 
be lacking in the reams of paper con- 
sumed about the new tax law. Every 
lawyer should have this. (Address: 
Tax Law Review, New York Univer- 
sity School of Law, Washington 
Square South, New York 3, N. Y.; 
price for a single copy: $2.00.) 


Truats: The University of Flor- 
ida Law Review recently carried an 
article by Francis X. Busch entitled 
“Direct and Cross-Examination of 
Witnesses” (Vol. VI—No. 4; pages 
519-536, Gainesville, Fla., $1.25), 
which extensively analyzes proved 
techniquer of witness interrogation. 
“Preparation by Defendant for Set- 
tlement or Trial” by Josh H. Groce 
appears in the current issue of the 
University of Florida Law Review 
(Vol. VII—No. 1; pages 1-34, Gaines- 
ville, Fla., $1.25). This article dis- 
cusses methods useful in ascertain- 
ing the facts necessary to present the 
best possible case for the defendant. 
Of particular benefit is the seven- 
teen-point check-list for use in taking 
the plaintiff's deposition in personal 
injury or compensation actions. Both 
of these articles are adapted from 
addresses given at the University of 
Florida College of Law during the 
Institute on Civil Trials, February 
20-21, 1953. 
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BAR ACTIVITIES 


Paul B. DeWitt - 


Editor-in-Charge 





William J. 
DARCH 


® William _J. Darch, of Batavia, 
was elected Secretary of the New 
York State Bar Association. Mr. 
Darch’s election by the Association’s 
Executive Committee fills the va- 
cancy created by the death of former 
Secretary Charles J. Tobin, of Al- 
bany. Mr. Darch is a former district 
attorney and has served as general 
counsel for the Joint Legislative 
Committee which investigated the 
New York State Civil Service Law. 
Mr. Darch is the eighth Secretary 
of the State Bar since its incorpora- 
tion in 1877. 


——©—_—_ 

® In November the Committee on 
Local Bar Association Activities of 
the Ohio State Bar Association held 
a conference for local bar association 
officers in Columbus. Among the 
topics discussed at the conference 
were “Your Place in Public Rela- 
tions” and “The Smaller Bar As- 
sociations Can Do Things’. Judge 
Earl R. Hoover, of the Cuyahoga 
County Common Pleas Court, spoke 
at the luncheon meeting. The topic 
of his address was “Judge Roy Bean 
—The Law West of the Pecos”. 


ee ee 


®" In November, the College of Law 
of the University of Illinois held a 
short course for practicing lawyers 
ind judges on “Effective Law Office 
Management”. Topics discussed 
were fundamentals of a law practice; 
aw office records and procedures; 
ees; library, supplies and equip- 





ment; and lawyer tax problems. The 
course was the nineteenth in a series 
presented by the University of Illi- 
nois College of Law and the Divi- 
sion of University Extension. 


——@O——__—— 


" The New York University School 
of Law, of which Russell D. Niles 
is dean, has announced a new ad- 
vocacy program which is to supple- 
ment the regular curriculum. De- 
signed for the practical guidance of 
law students, the sessions will in- 
clude problems and techniques in 
collecting and weighing evidence, 
preparation to meet the adversary’s 
case and testing of theories by appli- 
cation to facts. The course will cover 
criminal law, torts and contracts. 
John Harlan Amen, Emile Z. Ber- 
man and Jesse Freidin have been 
appointed consultants to the course. 
Professor Edmond Cahn, who 
planned the program, will superin- 
tend it. 





-——— 


=" The second Midwest Institute on 


“Public Relations for the Bar was 


held at the University of Michigan 
in November. Topics discussed in- 
cluded “The Human Side of the 
Practice of Law”; "The Business 
Side of the Practice of Law”; “Fun- 
damentals in a Bar Association Pub- 
lic Relations Program”; “Liaison 
Between State and Local Associa- 
tions”; Publicity”; “Education” and 
“Campaign Work”. 


® The National Legal Aid Associa- 
tion, of which Harrison Tweed is 
President, held its annual confer- 
ence in New Orleans in November. 
Among the speakers at the confer- 
ence were Dr. Manfred Guttmacher, 
Chief Medical Officer of the Supreme 
Bench of Baltimore City, and Robert 
Nelson, Executive Director of the 


United Charities of Chicago. It was 
reported to the conference that legal 
aid offices in the United States last 
year provided legal services to more 
than 370,000 people. 


Dp covcmegnnen 


Alfred J. 
SCHWEPPE 





# A record number of lawyers at- 
tended the 1954 annual meeting of 
the Washington State Bar Associa- 
tion in Spokane last September. The 
list of speakers at the meeting was 
headed by Loyd Wright, President 
of the American Bar Association, and 
Clarence E. Manion, former Dean 
of the Law School of Notre Dame 
University. 

After a spirited floor fight, the as- 
sociation adopted, 115 to 29, a reso- 
lution recommending that it be 
grounds for discipline for a lawyer 
to claim the privilege against self- 
incrimination. 

The new President of the Associa- 
tion is Alfred J. Schweppe, of Seattle, 
a former Dean of the University of 
Washington Law School, a member 
of the State Bar Commission that 
organized the integrated Bar in 1933, 
and a member of the House of Dele- 
gates of the American Bar Associa- 
tion. Mr. Schweppe is also a member 
of the Board of Editors of the Jour- 
NAL and Chairman of the Committee 
on Peace and Law Through United 
Nations. 


"= The Bar Association of Tennes- 
see, of which Edward W. Kuhn is 
President, discussed at its midwinter 
meeting the question of whether the 
Bar of Tennessee should be inte- 
grated. Both the proponents and op- 
ponents of integration prepared re- 
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ports which were mailed to all law- 
yers in Tennessee and furnished to 
the press. A poll of the membership 
following the midwinter meeting 
will be taken no later than January 
10. 


Stanley N. 
BARNES 





= The Federal Bar Association at its 
annual convention in Washington, 
D. C., September 24 and 25, select- 
ed Stanley N. Barnes as its President. 
He succeeds Bettin Stalling who was 
selected as the Association’s Delegate 
to the House of Delegates of the 
American Bar Association. 

Judge Barnes is the Assistant At- 
torney General in charge of the 
Anti-Trust Division of the Depart- 
ment of Justice. He was born in 
Wisconsin and received his A.B. 
degree from the University of Cali- 
fornia where, following special werk 
at the Harvard Law School, he ob- 
tained a degree of Doctor of Juris- 
prudence in 1925. 

He practiced law in San Francisco 
and Los Angeles and in 1946 was 
appointed Judge of the Superior 
Court of Los Angeles County; was 
elected to the same office in 1948; 
became the Presiding Judge of the 
Criminal Departments in 1950 and 
the Presiding Judge of the Court 
from early 1952 until his appoint- 
ment in May, 1953, by President 
Eisenhower to his present post in 
the Department of Justice. 


a 


® The second Midwest Institute on 
Public Relations for the Bar was held 
November 3 in Ann Arbor, Michi- 
gan, under the joint sponsorship of 
the State Bar of Michigan, the Uni- 
versity of Michigan Law School, the 
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Michigan Law Institute and the 
Michigan Conference of Bar Presi- 
dents. About a hundred bar officials 
and lawyers from several midwest 
states attended. 


“What I Expect from a Lawyer” 
was the panel topic for the morning 
program. Speaking for small business 
was Herbert Estes, of Ann Arbor; 
for small industry, James Gerity, Jr., 
of Adrian; aad for the professions, 
Roger Allen, of Grand Rapids. Tim- 
othy N. Pfeiffer, of the New York 
Bar also spoke on “The Human 
Side of Law Practice’. Robert B. L. 
Murphy, Madison, Wisconsin, spoke 
on “The Business Side of Law Prac- 
tice”. Dean Arthur Neef, of the 
Wayne University Law School, De- 
troit, introduced the panelists. 


The afternoon panel was con- 
cerned with “Fundamentals of a Bar 
Association Public Relations Pro- 
gram” with four participants: Dr. 
John S. Detar, of Milan, Michigan, 
Speaker of the Congress of Delegates 
of the American Academy of General 
Practice; Don Hyndman, of Chicago, 
Director of Public Relations of the 
American Bar Association; Walter 
Darling, Chicago, Vice President of 
the American City Bureau, and Otto 
Yntema, Director of Adult Educa- 
tion, of Western Michigan College. 
Presiding during this phase of the 


program was Ralph W. Aigler, Uni- 


versity of Michigan law professor. 

Henry L. Woolfenden, President 
of the State Bar of Michigan, wel- 
comed the group and presided at the 
luncheon program where the speaker 
was Dr. Kenneth McFarland, of To- 
peka, Kansas, Educational Consul- 
tant to the General Motors Corpora- 
tion. 

John W. Cummiskey, of Grand 
Rapids, was the Institute chairman. 

The Institute was first held by the 
Michigan Bar last year to generate 
interest in public relations among 
lawyers and to acquaint them with 
successful techniques. It is the only 
multi-state meeting of its kind to 
date. 

The program was arranged by 
Milton E. Bachmann, Executive Sec- 
retary of the State Bar of Michigan. 





Clarence E. 
MARTIN, Jr. 





®# The son of a former President of 
the American Bar Association, Clar- 
ence E. Martin, Jr., of Martinsburg, 
is the new President of The West 
Virginia State Bar. Mr. Martin was 
elected by the State Bar’s Board of 
Governors last September prior to 
the seventh annual meeting of that 
association. 

William P. Lehman, of Fairmont, 
was elected First Vice President and 
Charles A. Tutwiler, of Welch, Sec- 
ond Vice President. 

The meeting is described as one 
of the most successful in the State 
Bar’s history. Speakers at some of 
the sessions included Robert Ash, of 
Washington, D. C., Professor Boris 
I. Bittker, of the Yale Law School, 
Richard P. Tinkham, of Hammond, 
Indiana, a member of the Board of 
Governcrs of the American Bar As- 
sociation and Chairman of that as- 
sociation’s Committee on Public Re- 
lations, and Glenn E. Winters, of 
Chicago, Secretary-Treasurer of the 
American Judicature Society. 


John J. 
WILSON 


*" The Nebraska State Bar Associa- 
tion held its fifty-fifth annual meet- 
ing in Omaha on October 13, 14 and 
15, with a record breaking registra- 
tion of 814. 

The first day of the annual meet- 
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ing was devoted to a session of the 
Association’s newly created House 
of Delegates. The membership of 
the House includes thirty-five elected 
delegates, representing the eighteen 
district court judicial districts of 
Nebraska and has as ex officio mem- 
bers the Association delegates to the 
House of Delegates of the American 
Bar Association; the members of the 
Executive Council of the Nebraska 
Association and representatives of 
each of the Sections of the Associa- 
tion. The House of Delegates re- 
ceives and acts upon all reports of 
standing and special committees, 
leaving the balance of the time of the 
convention for the presentation of 
Section programs. 

The Section on Insurance Law had 
as speakers Thomas R. Pansing, Di- 
rector of Insurance for the State of 
Nebraska; John R. Dudgeon, of the 
Lincoln Bar; Millard L. Landis, of 
Van Wert, Ohio, General Counsel 
of the Central Mutual Insurance 
Company, and C. Clark Bryan, of 
Chicago, Assistant General Counsel 
of the American Life Convention. 

Judge Robert R. Troyer, of the 
Douglas County Court, addressed 
the Section on Real Estate, Probate 
and Trust Law. Participating in 
panel discussions before the same 
section were John R. Fike and C. B. 
Pedersen, of Omaha; Wilber S. Aten, 
of Holdrege; Herman Ginsburg, of 
Lincoln; Robert G. Simmons, Jr., of 
Scottsbluff; Lynn E. Heth, of Valen- 
tine, and David R. Warner, of Da- 
kota City. 

The Section on Taxation heard a 
discussion of state tax problems by 
Clarence A. H. Meyer, Deputy At- 
torney General of Nebraska, and a 
panel discussion on the same subject 
by Fred White, of Omaha; Seymour 
Sidner, of Kearney; and Chauncey 
Barney and Robert Armstrong, both 
of Lincoln. The balance of the pro- 
gram of the Section consisted of a 
panel discussion of estate planning. 
Participants were Barton H. Kuhns 
and Keith Miller, of Omaha; Rob- 
ert R. Moodie, of West Point; Dan- 
iel Stubbs, of Alliance, and John C. 
Mason, of Lincoln. 


The program of the Junior Bar 


Section consisted of a talk by Luther 
M. Bang, of Austin, Minnesota, on 
“Law Office Management’, Mr. 
Bang was assisted by a panel com- 
posed of Raymond M. Crossman, of 
Omaha, Fred M. Deutsch, of Nor- 
folk, and Jack H. Myers, of Kimball. 

The Section on Administrative 
and Labor Law heard a panel dis- 
cussion on “A Businessman Looks at 
the New N.L.R.B.” Moderator of 
the panel was David S. Lathrop, of 
Omaha. Panel members were Harry 
Henatsch, Wade Newhouse and Ed- 
son Smith, all of Omaha. 

The annual dinner of the associa- 
tion was held on the evening of Oc- 
tober 14. The speaker of the evening 
was John Daly, of New York, noted 
news commentator and Vice Presi- 
dent of the American Broadcasting 
Company. Mr. Daly’s topic was “The 
Thin Line”. 

At the association luncheon on 
October 15, the speaker was Harold 
M. Stephens, Chief Judge of the 
United States Court of Appeals for 
the District of Columbia Circuit. 

Newly elected officers of the as- 
sociation are John J. Wilson, of 
Lincoln, President, and Jean B. 
Cain, of Falls City, Chairman of the 
House of Delegates. George H. 
Turner, Clerk of the Supreme Court 
of Nebraska, is Secretary-treasurer ex 
officio. 





ae 


Henry lL. 
WOOLFENDEN 





John Henderson 


® The State Bar of Michigan held its 
annual meeting September 22-24 in 
Grand Rapids. 

The members voted to take the 
following action: 

1. To poll the members on the 
question whether they favor the 
“Cramton Bill,” a fair employment 
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measure introduced in the 1954 ses- 
sion of the state legislature. The 
measure, patterned after a New York 
statute, passed the Senate but died 
in a House committee. It is expected 
that the bill will be reintroduced in 
1955. 

2. Approved the introduction of 
legislation (a) requiring all police 
and sheriff's departments to file with 
the court having jurisdiction a week- 
ly report of all persons held under 
arrest without a warrant and (b) 
providing that where the court finds 
that the arrest was unlawful, without 
a formal request by the accused, di- 
rect the law enforcement agency con- 
cerned to return the fingerprints and 
delete the other-arrest records. 

3. Approved legislation _ that 
would substitute comparative negli- 
gence for the present contributory 
negligence rule. 

4. Voted to refer a resolution op- 
posing the Bricker Amendment to 
the Committee on International and 
Comparative Law. 

5. Adopted a resolution recom- 
mending reasonable remuneration 
for appointed counsel in the federal 
courts. 

6. Adopted a resolution authoriz- 
ing an appropriate committee to en- 
ter into negotiations with newspapers 
and other media in the hope of get- 
ting them to adopt codes or canons 
of conduct governing the reporting 
of investigations, arrests and trials. 
The new president of the State Bar 
is Henry L. Woolfenden, of Detroit. 


~~ 
2 





® During November, thirteen re- 
gional competitions were held in 
connection with the National Moot 
Court Competition sponsored by the 
Young Lawyers’ Committee of The 
Association of the Bar of the City of 
New York, of which Harman Haw- 
kins is the Chairman. Winners in 
these regional rounds will go to New 
York in December to participate in 
the finals of the competition. Spon- 
sors for the regional rounds were 
as follows: Connecticut Junior Bar 
Section, New York State Bar Asso- 
ciation Young Lawyers Section, 
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Philadelphia Bar Association and 
Philadelphia Junior Bar Association, 
District of Columbia Junior Bar 
Committee, North Carolina Junior 
Bar Section, Georgia Young Lawyers 
Section. The Cleveland Bar Associa- 


tion, Committee of Annual Nation- 
al Moot Court Competitions of the 
Illinois State Bar Association and 
the Chicago Junior Bar Committee, 
The Bar Association of St. Louis 
and Washington University School 
of Law, Louisiana State University 
Law School, University of New Mex- 
ico College of Law, and the Confer- 
ence of Junior Bar Members of the 
State Bar of California. 


ne Sans 


® The Association of the Bar of the 
City of New York has announced the 
publication by Dodd Mead & Com- 
pany of Children and Families in 
the Courts of New York City by 
Professor Walter Gellhorn of Colum- 
bia University Law School. Because 
of growing concern over the han- 
dling of problems involving children 
and families by the courts of New 
York City, the Association estab- 
lished a Special Committee on the 
Study of the Administration of Laws 
Relating to the Family, of which Al- 
len T. Klots, now President of the 
Association, was appointed Chair- 
man. To get the facts, the Commit- 
tee enlisted the services of Profes- 
sor Gellhorn. 

The report of the Special Com- 
mittee and the study by Professor 
Gellhorn which appear in the vol- 
ume cover court proceedings re- 
flecting some form of family break- 
down, including claims for non-sup- 
port, physical violence between hus- 
band and wife, neglect of children, 
juvenile delinquency, youth offenses, 
adoption proceedings, disputes over 
custody of children, divorce, annul- 
ment and separation. The work, 
with its comprehensive recommenda- 
tions, is a useful handbook for those 
seeking enlightened legislation in 
this field. Covering as it does, mat- 
ters close to personal and family 
life, it is a valuable sociological 
study as well as a contribution to 
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knowledge about children and fami- 
lies in the courts, both in New York 
City and the country at large. 


®" The Fifth International Confer- 
ence of the Legal Profession under 
the auspices of the International 
Bar Association opened at the Musee 
Oceanographique in Monte Carlo, 
Monaco, on Monday morning, July 
19, 1954, with the late George Maur- 
ice Morris, of Washington, D. C. 
Speaker of the House of Deputies, 
presiding. A gracious welcome was 
extended to the conferees by maitre 
Victor Raybaudi, Batonnier of the 
Bar of Monaco, on behalf of S.A.S. 
Prince Ranier III. Responses were 
made by Loyd Wright, President of 
the American Bar Association, on 
behalf of the continent of North 
America; by Dr. Eduardo Salazar 
Gomez, of Ecuador, on behalf of 
South America; by Walter Pollak, 
Q. C., Chairman, of the Johannes- 
burg Bar Council, on behalf of Af- 
rica; Mohammed Adham, of Iraq, 
on behalf of Asia; Rolf Christopher- 
sen, Secretary of the Norwegian Bar 
Association, on behalf of Europe; 
and George Coleman Phillips, of 
New Zealand, on behalf of the con- 
tinent of Australia. In addition, 
Michael Brandon conveyed to the 
Conference the greetings and good 
wishes of the Secretary-General of 
the United Nations. 

At the concluding session of the 
House of Deputies, the following 
officers were elected: George M. 
Morris, Speaker of the House of 
Deputies; Amos J. Peaslee, Secre- 
tary General on leave; Gerald J. Mc- 
Mahon, Acting Secretary General; 
and Thomas G. Lund, of England, 
as Treasurer. 

The working sessions of the Con- 
ference were held in the Sporting 
d’Hiver in Monte Carlo. On Mon- 
day afternoon a symposium under 
the chairmanship of Sanford H. E. 
Freund, U.S.A., with William Har- 
vey Reeves as Rapporteur, consid- 
ered the topic, “Economic Warfare, 
particularly the aspect relating to 
the restitution of private property 





which has been vested or blocked”, 
as outlined in papers by Pierre Cop- 
pens, of Belgium; J. J. Ellis, Attor- 
ney General of the Netherlands An- 
tilles; William Harvey Reeves, Nor- 
ma Roth, Otto C. Sommerich and 
Martin Domke, of the U.S.A.; H. 
Vornefelt and Eugen Langen, of 
Germany; Ludwig Draxler, of Aus- 
tria; and Thomas Givanovitch, of 
Yugoslavia. 

On Tuesday, July 20, the morning 
session considered the topic, “Tak- 
ing Evidence Abroad by Way of 
Documents and/or Testimony”, one 
phase of the general subject “Inter- 
national Judicial Cooperation”. The 
discussion was led by Philip W. Am- 
ram, of the U.S.A., and Professor B. 
Goldman, of France. Papers pre- 
sented by Professor Goldman and 
Barent Ten Eyck, U.S.A., were con- 
sidered. In addition, this symposium 
had before it a report prepared by 
Harry LeRoy Jones, of Washington, 
D. C., Chairman of the Association's 
Committee on “International Judic- 
ial Cooperation”, which reported 
fully on the developments in this 
field since the subject was first con- 
sidered by the Association at its Lon- 
don Conference in 1950. The topic 
was of continued interest to the 
Madrid Conference held in 1952, 
where eighteen papers were sub- 
mitted from fifteen nations. 

In the afternoon the symposium 
discussed “Extra-Territorial Effects 
of Divorces and Separations” as de- 
veloped in a paper by Professor 
Hermann Schwenn, of Germany, 
who led the discussion. 

At each of the Association's pre- 
vious conferences an international 
code of ethics for lawyers had been 
discussed in general terms. For the 
Monaco Conference, however, a 
draft code, which had been pre- 
pared by J. R. Voute and L. Har- 
denberg, of the Netherlands, after 
research and world-wide correspon- 
dence and survey, was presented to 
the symposium for discussion on 
Wednesday, July 21, under the 
chairmanship of Sureyya Agooglu, of 
Turkey. Werner Kalsbach, of Ger- 
many, submitted a conference paper 
commenting on the draft code. 
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On Thursday morning, July 22, 
the Conference discussed “Exper- 
ience with Treaties To Avoid Dou- 
ble Taxation”. Dr. W. Oppenhoff, 
of Germany, led the discussion. Pa- 
pers were submitted by John Sen- 
ter, Q. C., of Ene” ind (reported by 
Richard O'Sullivan, Q. C., of Eng- 
land), J. van Hoorn, Jr. and J. van 
der Ven, of the Netherlands, and 
by Franz Martin Joseph and Leo M. 
Drachsler, of the U.S.A. 

In the afternoon a plenary ses- 
sion of the Conference heard Sir 
Hartley Shawcross, M. P., deliver 
the principal address on “The En- 
forcement of the Rules of Law in 
International Affairs”. 

On Friday, July 23, a symposium 
considered a topic of current inter- 
est to the legal profession, ‘“Inter- 
national Aspects of Nationalization” 
as outlined in a Committee Report 
which included individual papers by 
Franz Martin Joseph, U.S.A., Sir 
Harley Shawcross, of England, Par- 
viz Kazemi, of Iran, Ignax Seidl- 
Hohenveldern, of Austria, and Mi- 
cheal Brandon, of the United Na- 
tions. In addition, a paper on the 
same subject was presented by James 
N. Hyde, of the U.S.A. 

On Friday afternoon the “Report 
of the Committee on the Constitu- 
tional Structure of the United Na- 
tions, in the Light of the Proposed 
Amendatory Conference of 1955” 
was discussed. Work on this report 
was begun two years prior to the 
Conference by a Committee headed 
by Amos J. Peaslee, Secretary Gen- 
eral of the Association on leave. In 
the preparation of this report, Mr. 
Peaslee enlisted the cooperation of 
outstanding members of the judi- 


Coptie of the article, “The Lawyer and Capitalism”, by 
Palmer, of the Superior Court of Los Angeles County 


ciary in many nations of the world. 
The discussion was led by Sir Hart- 
ley Shawcross. 

Standing committees of the Asso- 
ciation met during the Conference 
to consider questions of interest and 
to plan future activities. These in- 
cluded the Committee on Legal Aid 
to consider the “Survey of Legal Aid 
and Legal Advice Facilities in thirty 
Nations of the World”, prepared 
under the leadership of its Chair- 
man, Sir Sydney Littlewood of Eng- 
land—the Chairman pro tem was 
Orison Marden, U.S.A.; the Com- 
mittee on Immigration and Natur- 
alization under the chairmanship 
of Dr. E. J. Bruno Weil, U.S.A., to 
discuss a report by E. Leigh How- 
ard, of England; the Committee on 
International Economic Coopera- 
tion to consider the report by its 
Chairman, Norman M. Littell. of 
Washington, D. C., “Legal Incen- 
tives for Private 
Abroad”; and the Committee on 


Investments 


Human Rights, under the chairma- 
ship of Judge Florence E. Allen, of 
the U.S.A. and J. C. S. Warendorf, 
of the Netherlands. 

The beauties of Monaco and the 
hospitality extended by its citizens 
and officials will long be remem- 
bered by the conferees. The official 
banquet held outdoors on the shores 
of the Mediterranean in the beauti- 
ful gardens of the sporting d’Eté on 
Tuesday evening established a stand- 
ard most difficult to match unless 
the Association convenes again in 
Monte Carlo. 

On Monday evening the Société 
des Bains de Mer (which operates 
the Casino) offered an evening of 


Bar Activities 


classical music, followed by a recep- 
tion in the Salle Garnier of the Ca- 
sino. On Tuesday morning the con- 
ferees were received at the Palais de 
Justice by the Chief Justice and 
Judges of the High Court of Justice 
of Monaco. On Wednesday, after 
the excursion to St. Paul de Vence 
and a visit to the Chapel decorated 
by Henri Matisse, the Deputy Mayor 
of Nice, M. Jean Médicin, and 
the Batonnier of Nice Maitre Raoul 
Verany, received the conferees in the 
gardens of the Villa Massena. Con- 
ferees were invited to two receptions 
on Thursday: The first by His Ex- 
cellency, Henri Soum, Minister of 
State of Monaco; and the second at 
the Jardin Exotique by M. Charles 
Palmaro, Mayor of Monaco. 

At the final session of the House 
of Deputies, the decision as to the 
time and place of the Sixth Confer- 
ence was referred to the Executive 
Council. No decision has yet been 
reached on this. 

The American delegation to the 
Monaco Conference was headed by 
American Bar Association President- 
nominee Loyd Wright, as Chairman, 
and the following deputies and alter- 
nates: Florence E. Allen, Philip W. 
Amram, Sanford H. E. Freund, Nor- 
man M. Littell, Orison S. Marden, 
Gerald J]. McMahon, George M. 
Morris, Charles S. Rhyne, Henry 
Ellenbogen, William E. Anderson, 
Eldon S. Lazarus, Malcolm Fooshee, 
L. Arnold Frye, Maxwell N. Andal- 
man, William Clarke Mason, W. F. 
Weigester and Marvin Braverman. 
Che Federal Bar Association’s depu- 
ties were President Bettin Stalling 
and Ralph E. Becker. 


Judge William J. 
(California) , are 


available without charge from the West Publishing Company, St. Paul, 
Minnesota. Judge Palmer’s article, which was published in two installments 
in the November and December issues of the JouRNAL, has been reprinted 


by the West Publishing Company as a public service. 


After the December issue was on the presses, we received a correction in 


the article from Judge Palmer. On page 1071 of the December issue, the 


statement is made that “the chain food stores . . 
one-tenth cent on each dollar of sales”. 
“the chain food stores. . 
on each dollar of sales”. 


. gained a net income ol 
The statement should have been 
. gained a net income of one and one-tenth cent 
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OUR YOUNGER LAWYERS 


Thomas G. Meeker, Secretary and Editor-in-Charge, New Haven, Conn. 








= On December 4 and 5, 1954, the 
Board of the Conference met in New 
Orleans to review the proposed pro- 
grams of the Conference Commit- 
tees for 1955. Chairman Stanley B. 
Balbach, of Urbana, Illinois, pre- 
sided at the meeting attended by 
Vice Chairman Robert G. Storey, Jr., 
Dallas, Texas, Secretary Thomas G. 
Meeker, Washington, D. C., William 
C. Farrer, Los Angeles, California, 
Information Director, Charles F. 
Malone, Roswell, New Mexico, Per- 
sonnel Director, Charles B. Lever- 
ing, of Baltimore, Maryland, and 
Morgan P. Ames, of Stamford, Con- 
necticut, Services Director. The 
meeting was held in conjunction 
with a circuit meeting of the Fifth 
Circuit. Arrangements for both meet- 
ings were made by John G. Wein- 
mann of New Orleans, Chairman 
of the Inter-American Affairs Com- 
mittee. 

Chairman Balbach emphasized 
that the Conference has two over- 
all objectives: (1) The organization 
and strengthening of state and local 
units, which is the primary problem 
of the officers and council members, 
and (2) effective programs in all 
fields in which the Conference has 
nineteen operating Committees. 

During the meeting Chairman 
Balbach conferred with Cuthbert S. 
Baldwin, Chairman of the American 
Bar Association Committee for the 
Deep South Regional Meeting to be 
held in New Orleans, November 27 
through November 30, 1955, and 
met with the Conference’s Commit- 
tee cooperating with Mr. Baldwin. 
The Conference's participation in 
the Deep South Regional Meeting 
will take the form of a luncheon fol- 
lowed by a workshop on the whole 
problem of public relations by or- 
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ganized bar groups and lawyers in- 
dividually. 

Plans for the Midwinter Meeting 
of the Council to be held in Chicago 
on February 19 and 20, 1955, were 
also considered by the Board. The 
proposed program for 1955 of each 
of the Conference’s nineteen com- 
mittees was reviewed by the Board. 
Vice Chairman Storey reported that 
as of the date of the meeting approx- 
imately 80 per cent of the committee 
appointments had been made. 


Membership Campaign Plans for 1955 


Thomas E. Taulbee, of Wilmington, 
Delaware, Chairman of the Member- 
ship Committee of the Conference, 
has reactivated last year’s campaign 
and is making preparations for 
“Membership Month” to be held 
again in March of this year. In addi- 
tion to the campaign in March, Mr. 
Taulbee reports that plans are un- 
derway to communicate with each 
newly admitted member of the Bar, 
advising each new member of the op- 
portunities offered to lawyers by 
membership in the American Bar 
Association. Emphasis will be put up- 
on the organization of appropriate 
admission ceremonies in an endeavor 
to encourage membership in the As- 
sociation. Mr. Taulbee reported re- 
cently that as a result of such cere- 
monies in Maryland, the Baltimore 
City Junior Bar obtained fifty-four 
new members for the Conference 
and the Association. Quotas have 
been established for each state and 
our Membership Committee is work- 
ing closely with headquarters and 
Archibald Mull, Chairman of the As- 
sociation’s Standing Committee on 
Membership. State junior bar groups 
are being encouraged to continue 
last year’s plan of establishing mem- 
bership booths at state and county 





bar meetings during the year. 

S. Michael Schatz, of Hartford, 
Connecticut, former Director of 
Personnel and presently Council- 
man from the Second Circuit, has 
sparked a campaign within the Con- 
ference’s official family. He has trans- 
mitted a memorandum to over 375 
officials of the Conference suggesting 
that each one of these officials com- 
municate with firms in their cities, 
towns or counties whose partners or 
associates are not members of the 
American Bar Association, emphasiz- 
ing the advantages of membership 
in the American Bar Association. 
The program of the Membership 
Committee is not limited solely to 
Chairman Taulbee and the members 
of his Committee in each state. The 
Conference’s objective is to enlist 
every member of our organization, 
numbering over 10,000, for the pur- 
pose of obtaining one new member 
for each member of the Conference. 


Public Information Committee 
Objectives for 1955 

Chairman Jack Deacon, of Jones- 
boro, Arkansas, has announced that 
the major objective of the Public 
Information Committee during 1955 
will be to emphasize the service of 
the Bar to the community through 
an effective public relations program. 
In carrying out this objective Mr. 
Deacon plans to work closely with 
local and state bar groups who are 
affliated with the Junior Bar Con- 
ference. His committee will plan 
workshops on Public Relations Pro- 
grams at each of the Regional Meet- 
ings in 1955, including Phoenix, St. 
Paul, Cincinnati and New Orleans. 
His committee will also lay the 
foundation for a program designed 
to emphasize certain aspects of Amer- 
ican citizenship, stressing the rela- 
tion of citizenship to the court sys- 
tem. Tentative plans include the 
development of a court visitation 
program. Mr. Deacon will work 
closely with the Standing Commit- 
tee on American Citizenship of the 
American Bar Association. 
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Nominating Petitions 


Georgia 


® The undersigned hereby nominate 
E. Smythe Gambrell, of Atlanta, for 
the office of State Delegate for and 
from the State of Georgia to be elect- 
ed in 1955 for a three-year term 
beginning at the adjournment of the 
1955 Annual Meeting: 

B. C. Gardner, Jr., of Albany; 

Wingate Dykes, of Americus; 

H. Abit Nix, of Athens; 

F. M. Bird, John H. Boman, Jr., 
Newell Edenfield, B.D. Murphy, 
John M. Slaton, Robert B. Trout- 
man and Edward §S. White, of At- 
lanta; 

Edwin D. Fulcher, of Augusta; 

Vance Custer, of Bainbridge; 

Frank D. Foley and A. Ed Smith, 
of Columbus; 

D. W. Mitchell, of Dalton; 

A. C. Wheeler, of Gainesville; 

William H. Beck, Sr., of Griffin; 

Charles J. Bloch, John B. Harris 
and C. Baxter Jones, of Macon; 

Dudley B. Magruder, Jr., of 
Rome; 

Alex A. Lawrence and Shelby My- 
rick, Sr., of Savannah; 

O. W. Franklin, of Valdosta; 

E. Kontz Bennett, of Waycross. 


Louisiana 


® The undersigned hereby nomi- 
nate Cuthbert S. Baldwin, of New 
Orleans, for the office of State Dele- 
gate for and from the State of Loui- 
siana to be elected in 1955 for a 
three-year term beginning at the ad 
journment of the 1955 Annual 
Meeting: 


LeDoux R. Provosty and Leo Gold 
of Alexandria; 


George T. Madison, of Bastrop; 

Fred A. Blanche, Ben R. Miller 
and Richard Cadwallader, of Baton 
Rouge; 

Bascom D. Talley, Jr., and H. H. 
Richardson, of Bogalusa; 

Bennett J. Voorhies and Donald 
Labbe, of Lafayette; 

Oliver P. Stockwell and Vance 
Plauche, of Lake Charles; 

Thomas W. Leigh and Fred G. 
Hudson, Jr., of Monroe; 

Jacob Landry and C. Arthur Prov- 
ost, of New Iberia; 

William Waller Young, W. Ford 
Reese, Charles J. Rivet, Robert E. 
LeCorgne, Jr., Richard B. Montgom- 
ery, Charles E. Dunbar, Jr., Sumter 
D. Marks, Jr., and Leon Sarpy, of 
New Orleans; 

Paul G. Borron, Jr., 
mine. 


of Plaque- 


Nevada 


® The undersigned hereby nomi- 
nate John Shaw Field, of Reno, for 
the office of State Delegate for and 
from the State of Nevada to be elect- 
ed in 1955 for a three-year term be- 
ginning at the adjournment of the 
1955 Annual Meeting: 

Richard R. Hanna, John R. Ross, 
Milton B. Badt and R. L. Waters, 
Jr., of Carson City; 

F. Grant Sawyer, Taylor H. Wines 
and Orville R. Wilson, of Elko; 

C. E. Horton, of Ely; 

L. E. Blaisdell, of Hawtharne; 





William G. Ruymann, C. Norman 
Cornwall, Frank McNamee, Roger 
D. Foley and Madison B. Graves, of 
Las Vegas; 

A. L. Scott, of Pioche; 

William K. Woodburn, Morgan 
Anglim, Alan Bible, Bruce R. 
Thompson, C. Clifton Young, Rob- 
ert E. Berry, Edgar Eather and 
Charles M. Merrill, of Reno; 

William J, Crowell, of Tonopah; 

Merwyn H. Brown, of Winnemuc- 
ca. 


New Hampshire 


® The undersigned hereby nominate 
Louis E. Wyman, of Manchester, 
for the office of State Delegate for 
and from the State of New Hamp- 
shire to be elected in 1955 for a three- 
year term beginning at the adjourn- 
ment of the 1955 Annual Meeting: 

James B. Godfrey, Guy A. Swen- 
son, Jr., Stuart P. French, Frank J. 
Sulloway, Franklin Hollis, Robert 
W. Upton, Frederic K. Upton and 
John H. Sanders, of Concord; 

Stanley M. Burns, Walter A. Cal- 
derwood and Donald R. Bryant, of 
Dover; 

Robert P. Booth, Winthrop Wad- 
leigh, Ralph E. Langdell, Maurice 
F. Devine, William L. Phinney, 
John J. Sheehan, Roger E. Sundeen, 
J. Walker Wiggin, Ernest R. 
D’Amours, Samuel Green, Alfred J. 
Chretien and Gerard O. Bergevin, 
of Manchester; 

Thomas J. Leonard, Jr., 
Frank B. Clancy, of Nashua. 


and 
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A Dynamic Profession 


A Dynamic 
Profession 


(Continued from page 21) 

Chief Justice of New Jersey that 
“every step that is taken to obtain 
a more effective administration of 
justice involves a battle with the 
existing order and with those who 
support it. Generally they are in an 
entrenched position, and whether 
motivated by selfish interests or by 
mere inertia, they make formidable 
opponents. Lawyers are trained to 
combat—or should be—but it is not 
to be wondered that they pause be- 
fore undertaking a fight that brings 
them into a clash with the judges 
before whom they must try their 
cases. Only a compelling sense of 
public duty or an outraged sense of 
justice could induce one to enter the 
fray for the improvement of the ad- 
ministration of justice’’.?* 

Happily, today, most of our own 
judges are sympathetic to the needs 
of the time, and are interested in all 
worth-while movements for improve- 
ment. I am thinking particularly of 
the Chief Justice of Pennsylvania, 
Horace Stern. You will recall his 
memorable address just a year ago 
at this place. “Man starts with a 
dream of justice and, to achieve it, 
he formulates a system of law,” he 
said. “Then, for the administration 
of law there come into existence 
rules of evidence, of practice ano 
procedure. These soon take on a 
commanding importance of their 
own, and lawyers and judges begi: 
to treat them, not as auxiliary aids, 
but rather as substantive ends, and 
elevate them to the dignity of a ma- 
jor subject of judicial concern, with 
the result that a man who comes into 
court, let us say, on some business 
dispute, often hears, to the total ob- 
scuring of the merits of the contro- 
versy, a series of arguments on res 
gestae, res inter alios acta, declara- 
tions against interest and the like, 
until, bewildered, he thinks he has 
entered the wrong room and drifted 
by mistake into the meeting of a 
Masonic lodge”. 

Chief Justice Stern concludes “that 
judicial trials must, sooner or later, 
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be drastically simplified, and I might 
say humanized, until they more 
nearly approach the methods and the 
understanding of people unlearned 
and wholly uninterested in the tech- 
nicalities and ramifications of pres- 
ent-day legal procedure”. 

The twin evils are what he calls 
the exaltation of mere procedural 
mechanics and the law’s delays. 
Speaking of the latter he stated that 
during his service on the appellate 
court he was frequently shocked to 
find cases coming up for argument 
which had been commenced many 
years before. “It is no wonder,” he 
said, ‘that our citizens, accustomed 
as they are to mass production in the 
field of industry and extraordinary 
promptness in business transactions, 
should demand that bench and bar 
attune themselves to the tempo of 
modern life’’.*8 

We of the Bar must concede that 
no small part of the delays suffered 
by the litigant in the disposal of his 
case is caused by counsel. Procrasti- 
nation is our occupational disease, 
and we sometimes forget that courts 
operate for the dispatch of the pub- 
lic business and not for the conven- 
ience, and at the whim and caprice, 
of judges and lawyers. 

The citizen who is a litigant is 
entitled to a prompt and efficient 
trial of his case at reasonable cost; 
to representation by competent 
counsel before an impartial and 
competent judge, with a jury fairly 
representative of the honest and in- 
telligent residents of his community 
and with a right to review the 
judgment before an experienced ap- 
pellate tribunal. 

No system of legal administration 
is effective that fails to afford the 
litigant such a hearing, and the 
minimum standards have been adop- 


27. Vanderbilt, Men and Measures in the Law, 
98, 99 

28. Horace Stern: “‘Legal Procedure—Past and 
Future’’. Pa. Bar Assn. Quarterly, October, 1953, 
pages 6-14. 

29. The American Bar Association, in 1953, 
adopted a declaration of principles which should 
receive the widest publicity. They are, in part, as 
follows: 

“The right of defendants to the benefit of as- 
sistance of counsel and the duty of the Bar to 
provide such aid, even to the most unpopular 
defendants, involves public acceptance of the 


ted by the profession as measures 
reasonably calculated to assure it to 
him. 

In order to secure the effective 
support of the laity for its measures 
of improvement, the organized Bar 
has established committees for Co- 
operation with Laymen in Improv- 
ing the Administration of Justice. 


Courts of Justice— 
Our Ultimate Protectors 


It is a platitude to say that in a free 
society, courts of justice are the ulti- 
mate protectors of our liberties, and 
that upon their effective administra- 
tion rests the security of our people. 
They are, in Washington's -vords, the 
firmest pillar of governmer 

And parenthetically, may it again 
be emphasized that the great consti- 
tutional guarantees of individual lib- 
erty are but meaningless words and 
empty phrases, of no avail to the 
citizen without a lawyer willing to 
come into court and defend the ab- 
stract right. It is to the private law 
office, whether on Main Street, Wall 
Street or Chestnut Street, that he 
goes for his vindication. 

Today, when suspicion and accu- 
sation are rampant and dissent 
synonymous with treason, the right 
of an accused to the aid of counsel 
assumes particular importance, as 
does its corollary, the obligation of 
the Bar to supply this aid. For a 
lawyer to defend an unpopular cause 
often adversely affects his practice 
and his own standing in the com- 
munity, because the public so often 
unfairly imputes to him the client's 
character, reputation or opinion. He 
is thus stigmatized for the honest 
performance of I is public duty. He 
must be supported by the Bench a: 
Bar, whose responsibility it is to re- 
move this popular misconception.?® 


correlative right of a lawyer to represent and 
defend, in accordance with the standards of the 
legal profession, any client without being penal- 
ized by having imputed to him his client's repu- 


tation, views or character. 
“The Association will support any lawyer 
against criticism or attack in connection with 


suca representation when . . . he has behaved in 
accordance with the standards of the Bar. 

“The freedom to read is a corollary of the 
Constitutional guarantee of freedom of the press 
and American lawyers should oppose efforts to 
restrict it’. 78 A.B.A. Rep. 133. 
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As long as people live together in 
civilized communities pursuing their 
age-old quest for the good life, jus- 
tice must be administered, and the 
lawyer today realizes that its admin- 
istration must keep pace with the 
changing times and abreast of man’s 
progress toward his goal. The faster 
the velocity of change, the greate1 
the necessity for keeping the machin- 
ery and apparatus of justice up to 
date. I remind you that it was Web 
ster who affirmed that justice is the 
greatest interest of man on earth. 


The Profession 
Is Highly Unified 
The legal profession is highly uni- 
fied and uses standardized methods 
which all must employ, and it has 
been suggested that the uniformit 
of its training and of its prescribed 
technique results in a type of mind 
resistant to change; that self-interest 
is no inducement to effect improve 
ments since “individual success. . 
suffers no apparent loss from the use 
of a defective system since the handi- 
cap operates equally upon all’’.%° 
The profession now realizes that 
law functions as a social science and 
that its operations must be subject 
to continuous observation and inves- 
tigation. “Until very recently,” said 
Herbert Goodrich, “all our informa- 
tion about economics and sociology 
consisted of the opinions of learned 
men, derived not from detailed study 
of how men act but reflections upon 
how they should act under given 
conditions. If we are beginning to 
study realities in the law we are only 
doing...what students in other 
branches of human affairs are now 
learning to do”.*! 


The Physical Sciences 
Offer a Parallel 


The physical scientists, the chem- 
ists, the physicists, the biologists and 
doctors of medicine, spend their lives 
in research and in experimenting 
with new ideas and theories, and 
their colleagues shower them with 
honors when their experiments 
prove successful. Where would hu- 
manity be had it not been for clini- 
cal medicine? 


It is true that law can have no 
exact counterpart to clinical medi- 
cine, which is subject to no pre- 
scribed rules and is free to change 
its practices with each new discov- 
ery.52, Our profession, nevertheless, 
can rid itself of its fear of change, 
of its suspicion of experimentation. 
We have formulated legal rules and 
have paid too little attention as to 
how they worked. We have devoted 
ourselves to conceptions rather than 
to realities. 

We know, of course, that a judge 
can experiment, at least to the extent 
that he has the authority to make 
and change the rules, and in most 
enlightened jurisdictions today the 
courts are given this authority. For- 
ward looking judges have shown 
what can be accomplished. Mr. Jus- 
that 
“courts have (at least in the absence 


tice Brandeis was convinced 
of legislation to the contrary) in- 
herent power to provide themselves 
with appropriate instruments re- 
quired for the performance of their 
duties”’.83 


The Difference Between 

Mere Change and Improvement 
Our profession is a conservative one, 
and the lawyer by virtue of his 
training and the nature of his work, 
looks to the past and searches for 
precedent. The word “reform” so 
often brings a mental picture of 
starry-eyed zealots desiring change 
merely for the sake of change. Never- 
theless, the modern lawyer under- 
stands the difference between mere 
change and constructive improve- 
ment, and by the same token he re- 
sents those of his brethren who, in- 
sisting that they are the practical fel- 
lows, oppose every new method and 
disdainfully brush aside the advo- 
cates of any break with the past as 
idealists with no knowledge of the 
ways of the world. 

Among mankind there are un 
reasonable optimists and unreasori- 
ing conservatives. The latter, having 
narrowed their lives into a groove at 
an early age, are annoyed by any 
new demand on their thinking. They 
have accepted the world as it is, and 
any change is a mental effort. An 
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old teacher of mine, in referring to 
this type of mind, contended that 
one who has acquired it may die be- 
lieving that his life has been devoted 
to the good of mankind. “Perhaps 
he has done good,” said he, “but he 
could have done a hundred times 
more good if he had allowed him- 
self to see human needs and human 
rights from a greater eminence”’.** 
Chere is, perhaps, the suggestion 
of truth in the observation of a for- 
mer Chancellor of the Philadelphia 
Bar Association and now a much be- 
loved judge, that “to a certain type 
lawyer over forty, every novel 
thought is an alien enemy”. 


The Lawyer Must 

Serve the Public 

The the lawyer are 
not confined to counselling, to ad- 
vocacy in court and to the routine 
of office practice; he has high duties 
and responsibilities beyond these 
bread-and-butter activities. He must 
not only add his contribution to the 


functions of 


improvement of the law, the courts 
and the profession, but he must as- 
sume the obligation to intelligently 
and unselfishly mold public opinion 
in spheres and areas where his train- 
ing and experience give him a pecul- 
iar competence, and he must be pre- 
pared to perform public service 
when duty dictates.* 

In earlier and simpler times the 
individual lawyer could make his in- 
fluence felt and his voice heard, and 
his views on the administration of 
the law, on the selection of judges 
and on matters of public policy 
counted for much in his community. 
Today the influence of the lawyer 





30. See note 9. It is Sunderland's contention 
that no other group occupies a position in the 
social structure of such potential power as the 
legal profession, for it controls the operation of 
the laws to which all groups are subject’. 

31. Herbert W. Goodrich, “The Improvement 
of the Law'’, 4 Temp. L.Q., 311, 324-325. 

32. ‘But a lawyer cannot simply go ahead and 
try out his ideas for improved court procedure. 
Such a change may require a new rule, or an 
act of the legislature, or even a constitutional 
amendment’, Greenbaum, ‘Need for Continuous 
Study of Law in Action’’, Annals of American 
Academy of Political and Social Science, May, 
1953. 

33. In re Peterson, 253 U. S$. 300, 40 S. Ct. 543, 
547 

34. Benjamin F. Lacy: Some Means of Escape, 
Life and Philosophy Series. 
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is the influence of the profession, of 
the organized Bar, not of the indi- 
vidual practitioner. Only by joining 
his bar association and working in 
it can he effectively perform his pub- 
lic duties and aid in the accomplish- 
ment of the ideals and aspirations of 
the profession. 

Gentlemen of the Bench and Bar, 
the profession of the law must be a 
dynamic one. We cannot worship the 
status quo. It is the lawyer who has 
the competence to direct the progress 
of our remedial law, and if through 
apathy, indifference or fear of change 
he fails, we may be sure that others 
without the knowledge and experi- 
ence and with little thought for the 
consequences will undertake the task. 

In the words of Lord Bowen: 
“For much always is left to be ac- 
complished. There is and can be no 
such thing as finality about the ad- 
ministration of the law” .36 

We belong to an ancient, to a 
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(Continued from page 47) 


without increasing the time spent in 
law school. That such a streamlining 
would be possible is plain to those 
who have studied law by the “case 
system”, which means just about all 
law graduates of the past quarter- 
century. Despite its many virtues, 
few will deny that it is indeed prodi- 
gal with the student’s time. Nor does 
it seem to produce the effect for 
which it claims fame—bringing the 
student into contact with an actual 
case. As every lawyer knows, the 
printed reports contain but the ossi- 
fied remains of an old controversy, 
which is by no means the same thing 
as a live client with a live griev- 
ance.*® 

By the increased use of materials 
and texts to supplement or even dis- 
place the case method, particularly 
in the advanced courses, a consider- 
able amount of law school time 
might be saved. Sturges would devote 
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great, to an honored profession. The 
practice of law is a worthy calling. 
It has rewarded us with financial 
success and with prestige and leader- 
ship in our communities. It has given 
us much happiness and the good life. 
From it we have received the grati- 
tude and respect of our friends and 
neighbors whom we have served. Our 
work affords intellectual pleasure, 
with dignity and independence, in 
competition with our fellow lawyers 
with whom we have cemented warm 
friendships and enjoyed happy com- 
panionships. For these blessings, we 
cannot but feel a sense of gratitude 
and of obligation. The most produc- 
tive, unselfish and wholly satisfying 
repayment of the obligation is con- 
structive work to increase the effec- 
tiveness of our judicial system and 
the welfare of the profession. 

We all agree that “the attorney 
whose professional thoughts begin 
and end with his own private clients 


the bulk of this time to the social 
sciences, a knowledge of which is so 
necessary if the lawyer is to be capa- 
ble of grappling with the complex 
problems of the present world, and 
the still more complicated ones which 
probably lie ahead of us.* 

But whether law schools should 
expand the scope of legal education 
or should confine it strictly to the 
classical curriculum is of little direct 
import to the subject presently under 
discussion.?7 With or without sociol- 
ogy the lawyer must know how to at- 
tach defendant's property, or have a 
mighty disgruntled plaintiff on his 
hands. Where should he learn how 
to do this? 


The System in 

Other Countries 

In the other English-speaking coun- 
tries, the training of lawyers is much 
more under the control of the Ba 
than in the United States.** Often 
the student attends school only part 
time and is an “articled clerk” with a 
law firm the balance of the day. This 


is a pitiable mockery of what a great 
lawyer really is,” and that only by 
taking part in the movements for the 
betterment of the law and of the 
profession can he practice law “in 
the grand manner—the only way it 
is worth practicing”’.** 

Holmes held the same conviction 
when he said that “happiness. . . can- 
not be won simply by being counsel 
for great corporations and having an 
income of fifty thousand dollars. An 
intellect great enough to win the 
prize,” he insisted, “needs other food 
besides success”’.58 


I conclude with Mr. Webster's 
toast: 
“The Law: It has Honored Us, 


May We Honor It”. 





35. ‘‘The Five Functions of the Lawyer’’, Arthur 
T. Vanderbilt, 40 A.B.A.J. 31. 

36. Bowen, ‘‘The Victorian Period’’ | Select Es- 
says in Anglo-American Legal History, page 557. 

37. See note 35. 

38. Holmes; ‘‘The Path of the Law’, reprinted in 
Jurisprudence in Action, page 301 (N. Y. 1953). 


unquestionably assures that he re 
ceives “practical” training along with 
the “theoretical”. But in Canada, at 
least, where conditions and national 
temperament are most like those in 
the United States, this system seems 





25. See the able discussion of the case system, 
its history, merits and demerits, by Professor 
Patterson, ‘‘The Case Method in American Legal 
Education’’, 4 J. Legal Ed. 1. 

26. On this subject, see Rostow's penetrating 
and thought-provoking article, “Liberal Educa- 
tion and the Law’’, 35 A.B.A.J. 626. See also text 
following note 5. 

27. For some predictions, see Griswold, ‘‘The 
Future of Legal Education’’, 4 Harv. L. S. Bull. 2. 
Dean Griswold does not predict much increase 
in the teaching of practical skills in law schools. 
Much of the slack here may well be taken up by 
programs for the continuing education of the Bar 
offered by so many state bar associations today 
as well as by the Practising Law Institute. Other 
assistance will come from the spread of the 
practical graduate courses now being offered by 
some law schools, such as New York University 
and the University of Southern California, which 
offer an LL.M. to practicing lawyers who at- 
tend school one or two nights per week. See 
Schroeder, “‘Teaching Lawyers—Three Years’ Ex 
perience’, 6 J. Legal Ed. 565, discussing the re- 
sults of a similar program at Western Reserve. 

28. Montrose, “Legal Education in Northern 


Ireland’’, 5 J. Legal Ed. 18; Griswold, ‘‘Observo- 
tions on Legal Education in Australia’, 5 J. Legal 
Ed. 139. 
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unpopular.*® And where the bar as- 
sociation has complete charge of all 
law student training, the results ap- 
pear thoroughly unsatisfactory.%° 
The thinking in Canada today seems 
to favor a program whereby the prac- 
tical training is deferred until com- 
pletion of law school.*! 

The same is true of legal educa- 
tion on the Continent.** In France, 
lor example, the law graduate serves 
for a three-to-five-year period as a 
“temporary barrister”. He ordinarily 
is not permitted to handle any case 
at all during the first year after 
graduation, and for the balance of 
the term works on legal aid cases 
or assists a senior in the profession. 
And such a program appears more 
or less the rule throughout Europe. 

The United States thus stands al- 
most, if not completely, alone among 
Occidental nations, in permitting the 
law graduate, immediately after pas- 
sing the bar examination, to prac- 
tice as a full-fledged lawyer. The 
principle, apparently, is caveat 
client. 

The members of the American Bar 
have given but little attention to the 
techniques used by other countries 
to transform law graduates into 
lawyers. But many of them have ob- 
served other professioms, notably 
medicine, and have suggested the 
adoption of a similar system, usually 


denoting it as “internship”.** Some 
of these proposals have gone to con- 
siderable length in copying the pro- 
gram of the medical intern, even to 
the extent of requiring the legal in- 
tern to live in a dormitory for a por- 
tion of the time.** Certainly such an 
extreme seems unnecessary. 

Leaving aside the danger that an 
internship in any profession is sub- 
ject to abuse,*® aud the difficulty of 
putting it into operation, the ques- 
tion remains whether this type of 
legal internship is the best which 
can be devised. It is believed the an- 
swer is “No”. A familiarity with the 
workings of state and local govern- 
ments is very desirable. But a guided 
tour of the courthouse and city hall 
would give it almost as well as a 
few days’ tour of duty in each de- 
partment.%¢ 

However, a smattering of knowl- 
edge of the lawyer’s working tech- 
niques can by no means be obtained 
so quickly. In addition to the obvi- 
ous skills of the courtroom, these in- 
clude relations with the client, ne- 
gotiation with other lawyers, dicta- 
tion to stenographers, law office 
routine, and many, many others. Un- 
til these abilities have been to some 
extent mastered, the young lawyer 
cannot do a proper job for his client 
or for himself. There is a pressing 
need in American legal education for 
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a way to acquire these abilities, with- 
out penalizing the public during the 
learning period.** 

An analysis of all the proposals for 
giving this “practical” training, con- 
sidered in the light of the other needs 
of legal training, leads to the conclu- 
sion that only one device would be 
really effective, from both points 
of view. This is a requirement that 
the young lawyer spend some time in 
a legal clinic,®* immediately after be- 
ing admitted to the Bar. This would 
give the recent graduate the “feel” 
of the law as no theoretical problem 
in law school could do. 

Such a clinic should be so organiz- 
ed that the recent graduate would 
spend a certain amount of time 
working on each type of problem 
which comes in the door. While its 
business, since it is primarily de- 
signed to serving the moderate*® 
rather than low income groups, 
would probably be less stereotyped 





29. The students and law professors, as well 
as a large percentage of the Bar, feel that the 
time spent on ‘“‘practical work’’ in the law office 
could be used to considerably greater advantage 
in classes or study. There is also more than a sus- 
picion that the principal merit of the system is 
that it provides a source of cheap labor for the 
law firms. Canada has tended away from this 
“article system'’. See Cohen, ‘The Condition of 
Legal Education in Canada'’, 28 Can. B. Rev. 267. 
The author recognizes the vital need for practical 
training of the law student, after considering the 
various ways of acquiring it, he says (page 289): 

. the place for ‘practical’ training generally 
must be outside the traditional classroom—in the 
courts, in offices or in seminars and groups guided 
by practicising [sic] lawyers and dealing with 
drafting of documents, relations with clients, 
the operation of offices, ethics, indeed with the 
endless variety of big and little matters that char- 
acterize the lawyer's relation with real facts, 
real clients—with life’. See also, Griswold, 

Legal Education in Australia’, 5 J. Legal Ed. 
139. 

30. Prior to 1949, the Law Society had a monop- 
oly on legal education in the Province of On- 
tario. For an interesting discussion of the reac- 
tionary policies it followed and of the revolt 
by law teachers and students, see Wright, ‘Should 
the Profession Control Legal Education?’’ 3 J. Le- 
gal Ed. 1. 

31. In Quebec, the fourth year of law school 


appears to be a combination of “internship” 
and ‘‘practice court’’’. Meredith, “A Four-Year 
Law Course of Theoretical and Practical Instruc- 
tion’’, 31 Can. B. Rev. 879. This seems preferable 
to that set forth in Jamieson, ‘‘A Four-Year Low 
Course in Ontario’’, 31 Can. 8B. Rev. 894, where 
the practical training comes in the middle of law 
school. 

32. Tunc, ‘‘Modern Developments in the Prep- 
aration for the Bar in France’’, 2 J. Legol Ed. 71. 

33. See the articles cited at note 10 supra. See 
also, Stason, ‘‘Legal Education: Postgraduate In- 
ternship"’, 39 A.B.A.J. 463, and the discussion 
on “Legal Internships’’, 6 J. Legal Ed. 504. Penn- 
sylvania and New Jersey have had such an 
“internship’’ plan for many years. The subject 
is also touched on in Dean Harno's excellent 
work, Legal Education in the United States, at 
pages 146-155 and 172-176. 

34. See Bryant, ‘‘Rotating Internship for Law- 
yers’’, 33 J. Am. Jud. Soc. 135. Mr. Bryant would 
also have his “‘interns’’ spend their year of train- 
ing in several different cities and engage in a 
vast number of different tasks. It is questionable 
whether at the end of the year the law graduate 
would be competent in any one of these duties, 
though he unquestionably would have picked up 
@ panoramic view of the law, and especially the 
lawyer, in action. 

35. Many feel that the medical intern is under- 
paid. That there is exploitation of trainees in the 
ministry is less well known. De Capriles, ‘‘A Re- 


port on the Inter-Professions Conference’, 1 J. 
Legal Ed. 176 at 186. For the Canadian reaction as 
to articled law clerks, see note 29 supra. 

36. To have a thorough familiarity with the 
way governmental activities perform their func- 
tions would take well more than a year—probably 
more than a lifetime. 

37. These could be acquired under the old 
system of quasi-apprenticeship if the student were 
fortunate enough to obtain the tutelage of a prac- 
ticing lawyer who was both capable and inter- 
ested. 

38. Throughout the balance of this article, 
the word clinic is used as a shorthand expression 
to cover both Legal Aid offices as presently con- 
stituted and Lawyer Service offices as that term 
is coming to be used to denote a service bureau 
for those able to pay a very modest charge, but 
who can't afford a private lawyer. In brief, 
clinic means ‘‘a law office whose clients otherwise 
would have no legal advice at all’’. 

39. This is the group we now strive to aid 
through the Lawyer Referral plan (see note 47 
infra). Eventually this would be entirely sup- 
planted by the clinic if past experience is any 
guide. (Smith, note 45 infro at page 27). During 
the early days of a clinic, the Referral Plan 
could perhaps be used to assist it, both with the 
mafters handled and with personnel training. 
Legal Aid, which serves the economic group that 
is unable to pay anything at all might well be in- 
tegrated with this clinic, but this would not be es- 
sential. 
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than that of the Legal Aid, it none- 
theless will be concerned in large 
part with tenant and debtor prob- 
lems. Along with these, the clinic 
should expect a fair number of do- 
mestic relations and business con- 
tract matters, and pehaps a few tax 
situations (principally income tax 
returns). 

In handling these, at first under 
the direct supervision of the director 
of the clinic or one of his assistants 
and later more or less independent- 
ly, the recent graduate will receive 
a thorough grounding in the tech- 
niques for actually doing the things 
which will make up the bulk of his 
practice. Of course, he will gain no 
direct experience in anti-trust work 
or estate planning. But if he expects 
to operate in such or similar fields 
exclusively, it is even more important 
that he have some slight amount of 
familiarity with general practice. No 
matter how specialized a lawyer may 
be, he cannot escape the fact that 
the law is in reality “a seamless web”; 
and a strand from the far corner can 
strangle him as effectively as anything 
in his particular province could do. 

Indeed, one of the principal con- 
cerns of most large law firms is to 
try to see that their specialists ac- 
quire this general knowledge to the 
greatest extent possible. Perhaps the 
principal weakness of such an organ- 
ization is that its personnel are too 
specialized. For example, it often 
happens that the corporation lawyers 
in such an organization, with no trial 
experience, will, in their anxiety to 
settle a dispute, make admissions or 
concessions in such a way as to ham- 
per their trial partners if litigation 
finally ensues. 

The clinic-trained lawyer would 
avoid the bulk of such mistakes. He 
would, even with his limited. exper- 
ience, perceive the problem, or at 
least that a problem exists. And that 
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is the principal need. 

Not only would the student learn 
the lawyer skills. He would also get 
some experience with law office ad- 
ministration, a neglected but vitally 
important matter. For the lawyer 
who intends to practice independent- 
ly, it might be his only real oppor- 
tunity to learn such things. Thus the 
short time spent in the clinic could 
spare him a lifetime of handling 
routine matters the hard way. 

In this manner the graduate would 
learn filing systems, “ticklers”, how 
to dictate (both to a secretary and 
to a recording machine), how to 
delegate responsibility, and what 
matters may safely and properly be 
delegated. In short, he would learn 
the rudiments of the “little things” 
which, as they conserve or waste his 
time, so often spell the difference 
between success and failure at the 
Bar. 


Lawyer May Acquire 
Good Clients 


Another advantage which would 
accrue to the recent graduate is this: 
It is the universal experience of legal 
clinics that almost all of their clients 
are persons who never before have 
had a lawyer. In the economic group 
which the Lawyer Referral service 
office would serve, a fair percentage 
would be persons just starting busi- 
nesses or the like, who are potential- 
ly good clients in years to come. If 
the young lawyer does a good job, 
it is natural that the client will wish 
to return to him, or will refer his 
friends. Some of them he will al- 
most surely take along when he 
leaves the clinic and begins private 
practice. All younger members of the 
Bar will appreciate the importance, 
both psychological and monetary, of 
this. And most senior practitioners 
doubtless will remember it. 

The routine of such a clinic would, 


of course, vary with the needs of the 


locality. However, it seems probable 
that it first would give him a smat- 
tering of office routine and a guided 
tour of the local courts and adminis 
trative agencies; then have him ac- 
tively assist an instructor or senior 
clinician in handling matters, a care- 
ful watch being kept to see that he 
is getting a good cross-section of the 
clinic’s practice. Finally, he would be 
allowed to handle matters independ- 
ently, although of course the instruc- 
tors would always be in general sup- 
ervision, and available for assistance. 

The method of financing such a 
clinic is an important problem, but 
by no means an insurmountable one. 
It should be remembered that the 
clinic is not primarily intended for 
those who can pay nothing at all. 
Although the fees received would not 
support the private practitioner or 
law office, they would to a consider- 
able extent defray the more modest 
expenses of the clinic. 

It is probably undesirable to have 
the deficit, if any, absorbed by any 
agency of the state. However, there 
seems no reason for opposing some 
sort of civic assistance, such as that 
which Legal Aid Societies in a num- 
ber of cities receive from the Com- 
munity Chest. The balance of its fi- 
nancial support should come from 
the organized Bar of the area, as 
part of its public relations program. 

For several reasons, a clinic would 
not be nearly so expensive to operate 
as a comparable sized office organized 
for private practice. First, it would 
be set up entirely upon a functional 
basis. No impressive reception room 
or fine furniture would be required. 
Nor would quarters in one of the 
better office buildings be necessary 
or even desirable. It should be an 
“out of the high rent district, plain 
pipe rack” type of office. 

However, one place where no at- 
tempt to economize should occur is 
in the stipend of the Legal Clinic’s 
Director. He would hold the key to 
the success or failure of the entire 
project, and the job should be made 
sufficiently remunerative to attract a 
high type of man. But this reasoning 
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does not apply to his assistants, who 
should be recent alumni of the clinic, 
preferably those now practicing indi- 
vidually. There are three reasons for 
this: 

1. They seldom are 100 per cent 
busy, and thus have the time to de 
vote. 

2. They would be glad to serve for 
a relatively modest stipend, since 
their service here can be a means of 
adding to their clientele, in the same 
manner as described above for the 
intern. 

3. They will have recently under- 
gone the training which the interns 
are now receiving and can easily an 
ticipate and avert many of the initial 
mistakes which the new people would 
make. 


Furthermore, the compensation to 
be paid the clinical 
should be modest indeed, probably 
comparable to that received by the 
medical intern. In 
ducing the overhead of the Legal Aid 
or Lawyer Referral Office, low salar- 
ies have an additional desirable fea- 
ture: They force the fledglings from 
the nest. If the salary paid by the 
clinic approached that which the re- 
cipient could expect in private prac- 
tice, there would be a tendency on 
the part of the less venturesome and 


practitioner 


addition to re- 


capable to remain in the clinic, and 
thus its value as an educational de- 
vice would in a few years be largely 
lost. 

By such means the cost of the 
clinic may be minimized. Further- 
more, its deficit could further be re- 
duced, and at the same time its utility 
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increased, if it were decentralized, 
with branches scattered throughout 
the large or medium-sized city. A 
somewhat comparable set-up in Phil- 
adelphia, the “Neighborhood Law 
Office” plan,*® has been financially 
self-supporting, with no subsidiza- 
tion whatsoever, and the participat- 
ing lawyers have received satisfactory 
incomes from it. 

Assuming the desirability of such 
a training program, the question 
then arises: What should be its dura 
tion? How long should the recent 
graduate remain under the aegis 
of the Legal Clinic, and when should 
he cut loose for himself? For a num- 
ber of reasons, it would seem best 
to fix both a minimum and a maxi- 
mum period of service, and then 
leave the decision to the partici- 
pants.*! Those limits would depend 
on many factors, physical accommo- 
dations being by no means the least 
important of them.‘? Certainly six 
months would be of assistance to 
every law graduate, whatever type of 
practice he later entered.** Two years 
would seem the maximum, 
from a training standpoint. The in- 
tern should then be obliged to get 


about 





40. See Abrahams, “‘The Neighborhood Law 


Office Plan’’, 7°49 Wis. L. Rev. 634. 

41. This system would to a considerable extent 
level out the seasonal fluctuations in the labor 
market. Today, the market is flooded with young 
graduates in June (for the relatively few offices 
that can afford to take on a man before he has 
passed the bar examination) or immediately after 
the results are out (for the others). A requirement 
that a minimum period of time be spent in a 
law clinic would relieve this seasonal pressure. 
As the law firm became aware of its need for 
a man, it would be able to negotiate with one 
who was then with the clinic. Such a man, having 
earned much during his internship, would be a 
person of far more immediate value to the office 
he joins than if he were straight out of law 
school. Conversely, the young practitioner, be- 
ng already on a payroll, however meagre, would 
ot be under quite the same urgent economic 


pressure to make a connection, and could be 
somewhat more selective. 

42. This problem, a serious one, is another ar- 
gument for decentralization. 

43. To enforce this perhaps the 
new admittee to the Bar should be given a status 
similar to the French ‘temporary barrister’’ (text 
supra at note 32). During this period he would 
be allowed to practice in a legal clinic only. 

44. Except, of course, if he were selected as 
one of the part-time assistants as discussed above. 

45. For an excellent presentation of the ques- 
tion and its possible solutions, see Reginald Heber 
Smith's pamphlet, “Legal Service Offices for 
Persons of Moderate Means'’, one of the reports 
included in the Survey of the Legal Profession 
conducted under the auspices of the American 
Bar Association. In the portion of the pamphlet 
dealing with the subject of this article, Mr. Smith 
proposes to staff his Legal Service Offices very 
largely with recent law graduates. It would seem 


minimum, 





out,*4 to make room for the more 
recent law school product. 

Chis article has touched only in- 
cidentally upon the broad social 
merits, of the “legal clinic”, # being 
principally concerned with its ad- 
vantages as a device for practical 
legal training. However, it is obvious 
that such a would make 
legal services available to a large 
class who are economically unable to 
employ private counsel.** In so doing 
it would certainly relieve pressure 
for socialization of the profession.‘ 

A better trained younger Bar 
would surely result from the adop- 
tion of program. Almost 
equally surely, the public welfare 
would be promoted because the serv- 
ices of lawyers would be made avail- 
able to more people. Also, our pro- 
fession would benefit from the 
increased esteem in which it would 
be held. A method of adequately 
achieving at least some of these re- 
sults must be adopted by the Bar 
in the relatively near future. The 
legal clinic therefore deserves serious 
consideration. If rejected, it should 
be because of its faults, not because 
oi inertia or apathy. 


program 


such a 





even more valuable if some form of compulsion 
were used to force all or almost all law graduates 
to participate in such a program. 

46. Probably at least two thirds of our popu- 
lation are in this class. See Porter, ‘*Exorcising 
the Socialization Spectre’, 10 Lawyers’ Guild Rev. 
202. See also the address by Cody Fowler, report- 
ed in 30 Neb. L. Rev. 239; Conway, “Legal Aid 
—A Challenge to the Bor’, 23 N.Y.S.B. Bull. 265. 
Over 80 per cent of those served by the Phila- 
delphia Neighborhood Law Offices {supra note 
40) have never before had a lawyer. 

47. For a more complete analysis of this more 
important question, a survey of the present picture 
and some controversial recommendations, see “‘The 
Availability of Legal Services and Judicial Proc- 
esses to the Low and Moderate Income Groups” 
and ‘Proposals To Remedy Present Deficiencies’, 
10 Lowyers Guild Rev. 8. See also Breitenbach, 
“Legal Aid and Lawyer Reference Service vs. 
Socialism’’, 26 Calif. $.B.J. 183. 
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